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' GUIDANCE ON THE USE OF SECTION 7003 OF RCRA
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' NOTICE: This document is mtmded solely as gu:dance for employea of the U.S. Etmronmemal' :
Protection Agency: It is not 2 rule and does not create any legal obligations. Whetherandhow
EPA apphath:sgudmmmymmewmdmomheﬁmofthcm
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GUIDANCE ON THE USE OF SECTION 7003 OF RCRA-

L [NTRODUCTION

Section 7003 of the Resource Conservauon and Recovery Act (RCRA), 42 US.C.
§ 6973, provides the U.S. Environmental Protection Agency (EPA) with broad and effective
enforcement tools that can be used to abate conditions that may present an imyunent and: .
' substantial endangerment to health or the environment. Section 7003 allows EPA to address
situations where the handling, storage, treatment, transportation, or disposal of any solid or
" hazardous waste mziy present such an endangerment. In these situations, EPA can initiate
judicial action or issue an administrative order to any person who has contributed or is

. contributing to such handling, storage, treatment, transportation; or disposal to require the person

o reﬁ-am from those actmues or to take any necessary acuom

Among its many benefits, Section 7003 provides EPA vmh a strong and effective means
'of furthering risk-based enforcement and implementing its strategy for addressing the worst

RCRA sites first, 2 strategy which EPA developed in response to its 1990 RCRA hnptementauorr_

Study.! Under this strategy, EPA is addressing the universe of waste management facilities on
the basis of eavironmental priorities: Furthermore, at any given site; EPA is attempting to use
whatever legal authority is best suited ta achieving environmental success. Section 7003
provides an mvaluable means for achieving enwronmental success at many of these sites.

[n consultanon with- EPA reg:onal offices a.nd other headqumu's oﬁm the OPﬁce of -
Site Remediation Enforcement and the Office of Regulatory Enforcement have developed this
- guidance document to assist the regional offices in exercising the Agency’s authorities urider
"'RCRA § 7003. In addition to providing practical advice on the use of Section 7003, this ~
document summarizes significant legal decisions that have addressed Section 7003. This

document supersedes (1) the“Final Revised Guidance Memorandum on the Use and [ssuance of

Administrative Orders Under Section 7003 of the Resource Conservation and Recovery Act
(RCRA)” which was issued on Septembes 26, 1984 (“1984 Guidance”), and (2) the fact sheet
entitled “The Imminent and Substantial Endangerment Provision of Section 7003,” whzch was-

 issued by the Office of Slte Remediation Enfomement in May 1996: ‘
EPA references RCRA § 7003 in various polxcy and gudamdowmems [n light of the -

| nssumceofdusgmdamqtbckeglonshouldcomtmthhudqummmgudmgth& o

applicability of any of those documents to particular actions described in this guidance: Before:

taking any particular actions, the Region shou!d examine Amchmm l regardmg deieganons,
_‘consultanom; a.nd.conmrrence. e ) ,

cL ! See cg.ﬁmdhthththmmdomofMM
“Closing Hazardous Waste Management Facilities; chmpmnmmcmm
SmCmeAmmEnﬁlmAm 59 Fed: Reg 55780 (Novembe:&, 1994)-
m:m;«m;mmwmmmummm
wmmmmdnumaddmmyofmmmlﬂmwmnm -

R
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.Sectlon 7003 is available for use in several situations where other enforcement tools may
not be available. For example, Section 7003 can be used at sites and facilities that are not subject
' to Subtitle C of RCRA or any other environmental regulation. The Regions are strongly

‘encouraged to explore the wide range of uses of this authority to compel responsible persons to '
_abate conditions that may present an imminent and substantial endangerment.. At the same time, .
the Regions should remember the Agency's goal of prioritizing enforcement acuons at s:tes and _

facilities that pose serious nsk to heaith or the environment.

L CASE SCREENING FACI'ORS '
.- Subsequentsecuonsofthudommmdxmmerequnmemsmdpmcedmesfor
_ initiating judicial actions and issuing administrative orders under Section 7003. Presented below
in order of generally decreasing importance are factors for the Regions to consider whenr
. determining whether to take eitheér type of action. The Regions should keep in mind that the =
unponanceofanypunculuﬁmormaymdependmgonthe&asoﬁpmaﬂum

e &mmm:.mm WheupnomnngacuomtobeukenunderSecuon
7003, theRegonsshoNﬁgweﬂnlugheupnomymdmcmm&uhuuMposemou;

‘'risks.. As part of this analysis, the Regions should give particular consideration to sites and.
faciﬁﬁaﬁdtpoumv&onmeqﬁljusﬁummmh_u&oghvoh&ugﬁs&mgﬁom .

- that all requirements of Secuou?OOJ(a) luve been met (sec Section IV bdow)L

Reglon shouldasseu thetechmcaldxﬁwlty ot‘p«fommg therequlredacnomand the likelihcod- o

"fthumemponublepmmwmbeapablcofpcfomgthoummoth:veadequue )
resources to hire a contractor to perform those actions: In rare circumstances, the Region may-

“conclude that the responsible persons are technically incapable of performing the required actions,

even with careful oversighi: mmmmmmmwmnmm
other autharities to perform the required work and whether other moneys are svailable; or:
'whﬁhﬂmoﬁcgﬂvunmﬂmmm:ndmmpu&mmm

_ actions.

'shouldmwhahueachmponsbhpmnhumﬁmwmwp«famthe

" required actions: When making this assessment, the Region should remember that some actions,
' ‘mchupmmouofaummmmqmmammwm s

Pom&cmd&mduﬂm&mmhﬂoﬂnfoﬂaw (1) rupomt& )
information requmumedunderanyapphablcstﬂﬂnorynnhauy (2) documents compiled:-
dunng the RCRA perunttmg procell; (3) mfonmnon obtamed by EPA or state agm«a.vhde

Reg:on should not conader mmatmg acuon unde Secnon 7003 unlm there is adequate ewdence-

e
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conducting mspecuons and t'manc:a.l assurance reviews; (4) pubhcly avmlable mformanon from the
Securities and Exchange Commission, Dun & Bradstreet®, LEXIS-NEXIS®, and other services:
" and (5) financial information obtained by the National Enforcement [nvesuganons Center. The
Region may consult a régional, headquarters, or Department of Justice (DOJ) financial analyst
_ regarding additional services that may be available. Because some financiai information may be
subject to claims of confidentiality or privilege, the Region shouid take appropriate measures
when handling such information. ) S

. Feasibility of Agency oversight -- Based on the technical difficulty of the required actions

~ ‘and Agency resources available to oversee those actions, the Region should assess whether it will -

" be able to properly oversee the performance of the required actions, and; if not, whether the state,
. tribes, or local government may be able to provide oversight auimnce

L A@mﬁmfgmﬁ_mmdﬁnﬁnmm-mmmﬂﬂwwhm

A statutory authorities other than RCRA § 7003 are available to require the same actions by the
 responsible persons (see Section III below and Attachment 2), whether funds are available to use

" those alternative authorities, and whether it would be more appropriate to use an alternative

" . authority: Lack of availability of Superfiind; Oil Spill Fund, Leaking Underground Storige Tank

Fund. andother moneyslsafacmrthnmppommeuseomeonwO}

' l]]'. RELATIONSHIP OF RCRA § 7003 10 OTEER REQUIREMENTS AND
AUTHORITIES: : .

By begmmng Section 7003 with the Ianguage nom:hsundmg any other provision of th:s :
chapter,” ‘Congress indicated its intent to create“a broadly applicable section dealing with the-
concems addressed by the statute as a whole:™® Section 7003 can therefore be used to address. .
potential endangerments that may be presented by solid or hazardous waste even if the persons or
activities causing the potamﬂendmgemmltmmtwb]ectto any other provision of RCRA or .
other environmental lawa* Sectionx7003 cam also be used to address potential endangerments:

. cwsedbyp«wmorfwhﬂeuhnmmconmbmwﬂhamguhnmorpmmedpurm

to RCRA.} Thus, a permit holdes may not assert & “permit as shield” defense under Section 7003
_ (i.e., the holder cannot claim that he or she is protected from liability for problems resulting from:

* activities covered by a permit): Nonetheless;, when & permit provides for corrective action under -
RCRA § 3004(u) or (v), 42 U.S.C. § 6924(u) or (v), or other measures uider RCRA -

§ 3005(c)3); 42 U.5.C. §.6925(c)(3), or for other activities that may be necessary to abate a
potenual endangemem tthegonslwu!dconsdereqmnngthcneceswymuu usmg its

- ’Iﬁlmdsazasa ;ranmduamm 134?3159 m(«hC‘r 19:4;
7 ‘S«:&f T ¢ C ,
5 Sn Gncnpcmw Waste ﬁchnologlu Indumn, 3TERC 113& 1740 ('N D. Ohio 1993). .
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pemut authorities before it exercises its authorities urider Section 7003. In the event that these
permit authorities are inadequate (for example, because they do not allow EPA to address the
particular material present at the site or facility), cannot be used to address the potential
endangerment in a timely manner, or are otherwise inappropriate for the potential endangerment
at issue, the Region should then consider using the tools available under Section 7003.

-~

‘ Furthermore, acnons under Se::uocr7003 are not subject to reqmrements contmned i, 1

~ other RCRA provisions. For example, it is not necessary for EPA to (1) comply with the

provisions of Section 3008 of RCRA, 42 U.S.C. § 6928, requiring notice to authorized states,” or

© (2) exhaust its administrative remedies under that section before initiating an action under Section

7001.* Further, persona complying with a RCRA § 7003 order under EPA's direction may treat,
store; or duposeot'wastewnhmu secunngnRCRApermtformcmons required by thas

: Some elements of Section 7003 are similar to elements of other s:imory provisions that ~
allow EPA to address potential endangerments and to respond to the releass of materials that may

" harm human health or the environment: Attachment 2 is & chast which summarizes the generak. .

purpose,tnggmngactmqr materials and persons covered, and response authority contained ire’
the following provisions: Sections 7003(a), 3008(h), 3013, and 95003(h) of RCRA, 42 U.S.C. §§

- 6973(a), 6928(h), 6934, and 6991b(h); Sections 104(a) and 106(a) of the Comprehensive

Environmental Response, Compensation, and Liability Act (CERCLA), 42 U.S.C. §§ 9604(a) and
9606(a); Sections 311(c) and (e) and 504 of the Clean Water Act (CWA), 33 U.S.C. §§ 1321(c)

" and (¢) and 1364; Section 143t of the Safe Drinking Water Act (SDWA), 42 U.S.C. § 300i; and

Section 303 of the Clean Air Act (CAA), 42 U.S.C. § 7603. The Regions are encouraged to use
the chart when considering which enforcement suthorities might be appropriate for the situations: .

- they encounter:. Inmnymumy bcapptopnmt‘onhe Regmmtouseacombmunof

these authorities:-

] Kmmmmmﬁmmw«mﬂmmu at‘wﬁtyorntebmg
evaluated for action undes RCRA § 7003; the Regions should aiso consides the possibility of:

criminal action against the responsible person. Whaneonsdumgwhethutomaeacuonum

¢ United States v: Conservarion Chemical Ca, 619 F. Suppe 162, 212 (W.D. Max. 1985).
’NommmmbdowwlmthmmmdSmeﬂm. L
o 'Comcmﬂwﬁcnﬂcd.ﬁﬂ?&'m&ﬂl ‘ '
"-’Forﬁnher;mdmuemm RCRAPmRmﬁrSqumﬂM

. Actions” (OSWER Policy Directive #9322.00-Z, November 16; lmmm&nwvcofpmu

requirements for RCRA § 7003 actions based on the “nofivithstanding sny other provision of this Act™ clause:
of RCRA § 7003: Thnndmdmdimmpumnwuvmbymm&mhm&yumﬂ:m RCRA §

"1003.



7002(3)( 1)(B) may assist the Regmns in mtcrpretmg Section 7003.'*
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Section 7003 when there is an ongoing criminal investigation or prosecution against the same

person concerning the same or a related mater, the Regions should consult the June 22, 1994

memorandum from Steven A. Herman entitled “Parailel Proceedmgs Policy” and the applicable

DOJ parailel proceedings pohcy

RCRA § 7003(a) is aiso similar in some respects to the citizen suit provision set forth in
RCRA § 7002(a)(1)(B), 42 U.S.C. § 6972(a)(1)(B). That provision allows any person, including
_any state, to initiate a civil action against any person who has contributed or is contributing to
certain activities which may present an imminent and substantial endangerment to health or the -
environment. Because Section 7002(a)(1)XB) contains an endangerment standard and many terms ‘
that are identical to those used in Section 7003(a), some court decisions addressing Secuon ) s

. It is EPA’s position, and at least one court agrees, that EPA may take action under '
Section 7003 even if the government is simuitaneously taking action against the defendant under S

- CERCLA.'"* The Regions may therefore use Section 7003 eithes mdepmdenﬂy orasa .'!;

supplemem to actions ta.keu undes CERCLA or other statutes:..
. In practics, the Reg:onsmayﬁnd thattheysomenmu needtochoosebetwem using

Section 7003 over CERCLA § 106(a) or RCRA § 3008(h). The following discussion describes
when to comxdet using RCRA § 7003 instead ot' those two authontlar. .

. Comparisonof RCRA S ka m' QE&CLAE lﬂﬁ(f @
‘Under CERCLA § 106(s), EPA may initiste a judicial action or issue an administrative.

orderwhemheremaybemmnmmdmbmﬁa\dmgmbmseofanmualor :
threatened release ofa hanrdms mbmnce

‘The Regions may cousides using RCRA § 7003 instead-of CERCEA § 106(a) in order to:

" - definition oi“hmrdmm ‘sabstance’” in Section 10:(14) ot'CERCLA. 4zu SC.
§ 9601(14), doanotu;chxdcaﬂma:mal_sthnthfyn “solid waste?’” under RCRA

19 See: e.gr, Conmecticut Coastal Fishermen’s Ass'n v. Remingrom Arms Co., 989 F.24 1305 (24

" Cin l993).mdtnparronomrgmundr,303US..S!T(IM}:DaguuCﬂyofﬂurﬁngm(“Dagmﬂ”}"

-1982)

935 F.24 1343 (24 Cir- mmmpropcmnu Higgts, 23 Eavit L. Ree (Emu.. rm) 20665 (ED:.
Cal Jan 18, 19938 |

1 Seq . g,UmmdeRdIbrTar&ChcnﬁdCorp.SﬁF Supp: L10o; un (n Mim.'.
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§ 1004(27), 42 U.S.C. § 6903(27). Note, however; that the CERCLA definition of -
“hazardous substances" does encompass some matenals. such as radxonuclxdes. which are
not “solid waste” under RCRAL

CERCLA s deﬁmt:ou of hazardous mbmnce mcludu ha.za.rdous wa.ste” havmg
characteristics identified under or listed pursuant to Section 3001 of RCRA, 42 US. C. §
6921. Itdoanotmcb;duﬂmmmthnquahfyu hmdmswastd asdefinedin
RCRA § 1004(5) |

i ' , 2¢ -aused by petrojeurm -Peu'olmwexcludedfmm the -
deﬁnmon of “ha:mcdous substance’ mCERCLA&lOl(M),bmmﬁ'omthedeﬁmnons of
“solid waste” under RCRA § 1004(27) or “hazardous waste!” undes. RCRA § 1004(5).’

‘The courts have consistently held that a spill or release of & petroleum substance is a salid.

waste because the material is discarded.? In addition, at least one court has recognized
thaslupmmofodtorechummrendathnmuul discarded” tt‘thepetsou
sendmgtheodmtmdedtogetndof:t.“ .

As prowded in CERCI.A § lZZ(d)(l)(A). 42 U SC.§ 9622(d)(l)(A), each agreement
requiring remedial action undesr CERCLA §. 106 must be in the form of a judicial consent
decree: RCRA is more flexible and allows in appropriate circumstances for the use of
AOCs for long-term clesnup work. Nonetheless, there are also advantages to using
consent decrees, mehsdmgrecoutseto thecmm‘scontunptpowmmtheevmof
noncomphm SRR :

| b.-= Ammmmm

. Pmcuhﬂywheummo:dmtop«sonswhomunhkdytocomp!y theRegxonsmay-
'conslderumgCERCI.A§lOG(a)mudot’ormaddmmems‘mOSmorduto.

iahmmm—umcsncmg IOG(b).EPAmlyseek pemluuofupto .
’ SZTSOOﬁ:tuchdayofﬁihmtucomplymthmorduumedundaCERCLA§106(8)

o "Zand:vNchommF smust 1252(39 Cal. 1991); Papunccycangz,.zw .
Amoco Oll Co., 856 F. Supp. 67T, 675 (N.D: Ga 1993); Craig Lyle Limsited Partnarship v Land-
. .O'Lakss, Inc:, 877 F. swp.ns,m(nmnlm).uumfwm&wpmm
. Co. v. ABD. Tank & Pump Cx, 378 E. Supp.. 1091, IOQS(ND m. l%hMomem
~Corp:, 387 F. Supm. 1037(N.D. IE 1998 -

B UnmdM\v Vatmmc'mm.cm 88S F. sm 1506, 1513-!4(1) Wya t995}
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Under Section 7003(b) EPA may seek penalnes of up to SS 500 for each day for violation

of an order issued under Section 7003(a)."* [ssuing an order under CERCLA § 106(a)

may therefore provide greater incentive for the respondent to comply.

. Seek punitive damages — CERCLA § 106(a) provides for damages of up.to three times
the amount of Fund moneys expended as a resuit of the person's failure to comply with an
~ order, issued under CERCLA § 106(a). Because RCRA contains no similar punitive
damages provision, CERCLA may provide greater incentive for the respondent to comply.

' proceedmg under CERCLA. the Regmns may have access toaddmonal staﬂ: oversight,
and contractor resources, as weil as Fund financing, if needed:

!
* °  Avoid disputes over the timing and scope of judicial review — CERCLA contains an
eéxpress bar against pre-enforcement review and expressly provides for record review of

remedy decisions:. It is EPA’s position, consistent with applicable pnnmpla of law, that
orders issued under RCRA § 7003 are not subject to pre-enforcement review, and that in
an enforcement action under Section 7003, the  scope of judicial review of such orders i is
limited to the administrative record. However; because CERCLA contains express
statutory provisions addressing these issues, these issues are less Izkdy to be disputed-
undes CERCLA than under RCRA § 7003. » )

2 Comparison of RCRA § 700 and RCRA § 300801}

RCRA § 3008(h) allows EPA to require corrective action to address the release of
hazardous waste and hazardous constituents at any treatment, storage, or disposal (TSD) facility
authorized to operate under interim status pursuant to Section 3005(e) of RCRA, 42 U.S.C.

§ 6925(e).. EPA interprets the term “authorized to operate” to inciude facilities that have or
should have hadmtmmmmuwdlu somfac:huuthu hadunmstams at one time but no
longer do.'*

“ PtmnmEPA'sC‘vdMonmameahy InﬂmAd;mRuh(mplmemngd:eDebe
Collection' [mpravement Act of 1996 and codified at 40 C.F.R. Part 19); EPA adjusted for inflation the:

- maximum civil monetary penaities that can be imposed pursuant to the Agensy’s stanies. For violations:
' occurring aftes January 30, 1997, the maximum penalty amounts under CERCLA § 106(b) and RCRA

§ 7003(b) are $27.500 and $5,500; respectively: vamlmmgmcbd‘aalmm 1997 the:

) mmmmmaemmmooomss 000, respectively-. -

'S See United States w Environmental Waste Controk, Inc.. 917 F.24 327 (Ttk Cir: 1990), cere: -
.denied 499U S, WS(I”I)(MMWMI@(MMuM&mmmM
' RCRA; 3008(h)); United States v. Indiana Woodtrearing Corp., 636 F. Supp: 218, 223-24 (S.D. Ind..
‘ l988)(hol¢ngmunpammdfammythumobmndmtmmmmnfummumk

3
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2 Advantages 7003

The Regmns may conslder using RCRA § 7003 mstead of RCRA § 3008(h) in order to:

J9 dl |18 g0 I
§ 3008(h) does not apply to the release of “sohd wast that is not a hazardous waste or 3
hazardous constituems. RCRA § 3008(h) applm t0 the release of “hazardous waste,”
which EPA and courts interpret ta include the release of hazardous consnments listed by -

EPA mAppendillIoffl-OCFR. Pa.rt 261.'%

RCRA§ 3008(h) may oniy be used to address re!uses ﬁ'omTSD facilities. RCRA §7003

: lmposu no locanoml limitations.

RCRA§3008(h)tonpplytordmﬁ'omTSD&mhhumm«Mdhavem
mtmmmmuwdlu&omsomersnﬁahnuthuhndmmmaonenmebut
no longer do. However; one court has held that EPA cannot use RCRA § 3008(h) to
obtain corrective action at fac:lm.s that never. had interim status (i.c., “ﬁlegll
opemord')“ - o

_qguu:mmn 40CFR.Put24eazbhshuprocetﬁuaformngcorrecnvemon C
orders under RCRA § 3008(h) and for administrative hearings on those orders. 40 CFR. .-
Part 22 sets forth administrative hearing requirements that apply to certain orders issued.
under RCRA § 3008(h) and to which 40 C.F.R. Part 24 does not apply. Because RCRA
§ 7003 is designed to address conditions that may present an imminent and substantiak: -

endangerment; it containg fewer procedural requirements than either Section 3008(h);.

under. which EPA may address releases of hazardous wastes that may not rise to the level-
of presenting an imminent and substantiai endangerment; or Section 3008(s), under which .
EPA, may seek penaities for regulatory violations:. Therefore; neither the Part 22 nor'the

- Part 24 regulations apply to orders issued under RCRA § 7003. Nevertheless, recipients

of sm‘loos 'qrdm mprmdeﬂ ‘duc.pr;weuby the oppomu;ity’ to confgz with EPA’

- 18 Unircd&am\rmmmad VmConml. nc. TIOF. Supp 1172. lZZG(ND.[nd. 1989);
" Indiana Woodtrearing, 686 E Supp s 223-24; United Starez . Clow Water Systams; 708 F. Supp.. 1345,
"1356 (S.D. Ohio I%Sk“tm:pmoi Smmsoosm ottheSoh&Wm Dupmuct.. Porta' m
Price (Decembes 16, 1985): - P

L)

17 See UnmdSmma Hawaiian W’arcmeul. er. Cur N’a 92-005&1 ACK. at 31 [ 3 6 (D Hi

’ Mayls l%cfmanuumls ahov&
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regardmg the order and subsequent review by a court lf an action IS brought to enforce the
order.

b, Ady ' 008 -

The Regions may consider usmg RCRA § 3008(11) mstead of RCRA § 7003 in order to:

§ 3008¢h) instead of RCRA § 7003 when they have insufficient resources to determine
whether conditions may present an imminent and substantial endangerment or where there
is msuﬁc:ent evrdeuce that conditions may pment such an endangerment: o f

§ 3008(h) does not requnre sucha ﬁndmg.the Regmnsmay consider using RCRA ' 9 ,

. W As noted abovq pena.lna under Secuon 1003(b) arelumted to $5.500
for each day for violation of an order issued under Section 7003(a).!* [ssuing an order
under RCRA § 3008(1\) may therefore provide greater mce:mve for the mpondem 1o

,comply _ .
IV. * LEGAL nzoumzmms FOR Mmmrcacrron

The three basic requn'emem for i uummng action agmnst a pamcu!ar person under Section

. 7003 are the following: (1) conditions may present an imminent and substantial endangerment to
" -health or the environment; (2) the potential endangermm stems from the past or present
~ handling, storage; treatment, msportanon. or disposal of any solid or hazardous waste; and (3)
 the person has contributed or is conmbuung to such handling, storage; treatment, transportation;
or disposal.”” The following discussion includes definitions of key terms and summaries of '
significant case law on Section 7003 Amohmm.‘i lists posablesourou of evidence relued t&
" the three requuemems. - :

- Demonstrating the existence of conditions that may present an imminent and substantial
endangerment to heaith or the environment generaily requires careful dommmnion and scientific

- .

" Fwwohmmmwbcﬁe!m:w 1997, hmmpmdtymm
RCRA§3008(I|}1:$2500&S¢¢&I4.M ' ﬁ.\'-‘ .

i S«. g, UnmdStam w Bliss, 667 F. Supp: 129& mz (E.D. Ma 1931;
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evidence. Howéver courts have repeatedly recognized that the endangerment standard of RCRA
§ 7003 is quite broad.”® Courts interpreting the “imminent and substantial enda.nge,-mm,.
. prov:sxon of Section 7003 have found: S , _

e An’ endangermem" is an actual, threatened, or potentlal harm to health or the

environment.’* As underscored by the words “may present” in the endangermem standard -

. of Section 7003 neither certainty nor proof of actual harm is required, only a risk of
harm.2 Moreover, neither a release nor threatened release, as those terms are used in

CERCLA, is required.® No proof of off-site migration is required if there is proof that the, .o

,wasta, in plar.e. may prumt an immiinent and substantial endangerment.**

> Anendangennentls“mumnent‘ zfthepmaucondmonsmdxwethutheremaybea .
: future risk to health or the environment™ even though the harm may not be realized for -
years.® It is not necessary for the endangerment to be immediate’” or tantamount to an

, . emergency® S

 See, ¢.g. United States v. Valentine (*Valentine I"), 356 F. Supp. 621, 626 (D. Wyo 1994)
N Soq, 0.9, Valentinel, 356 3 Supp. at 626; meldmrfn,nﬂ-' 2dm 165 - '
nSn .g. Dagucll,”SFZdatBSG: :
2 Untted States v AawdgmuMChmmh Corpr. m F 24 1373, mz (8th Cir. 1939}
% Valentine I, 356 B: - Suppr 3626-27 |

¥ See, e.¢. Dague I 935 F.2d u 1356 Falrwyﬂwppn.folm chnu: Dm:lm 7] SA. of
Florida, No. 95-8521-CIV-HURLEY (S.D:. Fla Aug: 2, 1996) (affinning a magistrate’s finding that “{a} -
plume of toxic contaminants migrating toward a source of potable water sGbply... unquestionsbly meets the

‘imminent and substantial endangerment’ standard of RCRA.™); Morris v. Primerime Stores of Kansas, Ine:,.

No. 95-!328-HM(D Kawm Sept. 3, 1m(mamm¢mmgvmmmm
- was’ nomdmonanmhnmunfcfothmnmspm -

 Valenanie I, 856 F. Supps at 626; Conservatton Chemicai, 619 B Supp. 19 However; ono:

. cotirt has held; in the context of s motion to dismiss,“(i}f the wasts is trapped or contained in such a way dnt

exposure (and harm) is foreciosed::.. . it could aot then be considered an imminent endangerment to heahb,"
Dmvfuv ‘Nat'l Cooperative Refinery Ass mNa%lly-WEB(nKnIﬂy 12. 1996):' :

”Sn cg.DaguclI 93S F2d 1336 - .
B See 08, W‘a:rc[nduuim?“?ldulﬁs Valcnﬁm} SSGF Supp.at&&

[

P
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. An endangerment is “substannal” lf there i$ reasonable cause for concern that health or the
environment may be senousiy harmed.” [t is not necessary that the nsk be quannﬁed 1

Because conditions vary dramaticaily from site to site, there is no comprehenswe list of
factors that EPA should consider when determining whether conditions may present an imminent
and substantial endangerment. In some cases, the potential endangerment may be immediately
apparent; in others, the risks may be less readily identified. Some of the factors that the Regions

- may consider as appropriate are: (1) the levels of contaminants in various media; (2) the existence
of a connection between.the solid or hazardous waste and air, soil, groundwater, or surface water:
(3) the pathway(s) of exposure from the soiid or hazardous waste to the receptor population; (4)
the sensitivity of the receptor population; (5) bioaccumulation in lmng organisms; (6) visual signs
of stress on vegetation;™ (7) evidence of wildlife mortalities, injuries, or disease;’? (8) a history of -
releases at the facility or site; (9) staining of the ground; and (10) “missing” (i.e., unaccounted: :
for) solid or hazardous waste. It is important to note, however, that i any gwen case;, one or two
factors may be so predominant as to be determinative of the i issue®- - ‘

e g et iRt S

: Attachment4 contmahstofdocumemsthatmaymmthckegiommmmg.

. whether conditions may present an imminent and substantial endangermene. When assessing

. ecological impacts, the Regions may consider consuiting the U.S. Fish and Wildlife Service and-
the Nanonal Oceanic and Atmospheric Administratior, as weil as state; local, and tribal agencies..
Depending on allocation of regionat RCRA and CERCLA resources, the Regions may also. -
consult their Regmnal Blolog:cal‘l'echmcal Assistance Groups:. .

The following are some examples of situations where courts have detérmined that
conditions.may have presented an imminent and mbstannal mdangerment under RCRA:

e Atashoonngrangawhereleadfmmluﬂslwthadmunﬂatedmthensamofnmby
' waterfowiandshellﬁah"‘ . .

. P See; c.g‘ C’on.nmﬁonfhcmfcd. 619 F. Supp. at 194 Leister v. Black & Deckar Inc., No. 96-

1751 (4th Cir. July 8, 1997) (holdmgﬂmawmmm ammmoﬁm" foran
cndangemwnttobembmdk _ . ) ‘ _ , L

o C'on.unmtou Chcmical. 6I9F Supp. a1 . L o e

i See. cg,Dagucv CuyofBurltngm(“Dagun. m.F swus,mm;v: 1939)5

n Va[cndnc! 356 F. Supp. at 624-25. . : _

.”Cammﬂonaum!cd.éwl‘ Suppul%“; oo . N L
 Conmecticut Coasral, 989 F2d a2 1317.. C : o - '
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Ata facxhty contmmng several open, unlined pits of oily waste and where oily waste
containing hazardous constituents had leaked from tanks into surrounding soils.”’ EPA
- documented the death of several animals and introduced evidence from the U.S. Fish and

* Wildlife Service indicating that there was a continuing threat to migratory birds and other
wildlife. [n addition, access to the site was unrestricted and there was limited information -

avauabte regarding the nugmlon of oily wastes within the site and off-site. -

-Atamumqpallmdﬁllthatbadleakedulm 10% of its leachate conmmng low leveis of
lead into an adjacent wetland** Lead levels in test wells surrounding the landfill were
generally below the maximusms contaminant levels (MCLs) for drinking water, and no
‘actual harny was shown to the wetland.*” However; the coust found an imminent and
substantial endangerment because the leachate contsined toxic constituents, lead had
bioaccumulated in the wetland, and some of the chemicals “which continue to migrate
\ﬁomthelmdﬁn.myhmadnmmcadveneunpaaoathofoodchmd mthemaofthe'

o snte."

| Mamwmmwmmaumwmwm&ydmgfwhua
.had contaminated groundwater in a populated area.™ Contaminant levels in the migrating .

| - plume exceeded MCLs. Although some arex wells had been closed at least in part because.

" of the contaminated plume; the court found that the conditions may have presented an
imminent and mbmmﬂmdangummtothemnmbmmnecmﬂy to human
health. . _

As clanﬁedby the l9umdmm RCKA. Section 7003 is gmaﬂynmmdedtc

 abate conditions resulting from past-or present activitien'® Because EPA need only show that one-
type of activity listed in Sectiom 7003 has occurred or is occurring, the Regions should consider
,auegngmdmowmgmnmmmmmﬁumm«pm handlmg, the:
broadstoftheﬁvecuem - o

"% Yalentine 1, 356 F. S at62625. - o
: “DaguclI%SFZdatlSS&. = e
Dagucfmrsmcmm ‘ o | - :

”Dagucll”i‘?!dall”’-d& SR , 3 - o |

 Lincoin Properttes; 23 Eavit L. Rep. w206T07Z. .
“HR RepNax 1133, 98th Cong, 24 Sess. 119 (19842~~~

.v
phedhl
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1. . The meaning of “handling, storage, treatment, transportation, ot disposal”

a “ﬂ. y{gligg”

The statute does not define “handling.” EPA agrees wath at leasi one court that has -

_ applied a dictionary definition of “handle” as “to deal with or have responsibility” for somethmg W

One example of an activity that a court. has determined to constitute “handling” under RCRA is
using mercury during manufactunng md failing to prowde adequate safety measures for
‘ employees

When assessing whether particular activities may constitute “storage” of solid waste o

hazardous waste under Section 7003, the Regions should apply the definition set forth in RCRA
§ 1004(33), 42 U.S.C. § 6903(33).. Although that definition refers to hazardous waste only, the

 Regions may apply an anslogous definition when addressing the possible storage of solid waste. -

c.  “Treatment®

. The statutory definition of “treatment” cefers to hazardous waste but not solid waste.
Thus, when assessing whether particular activities may constitute “treatmens” of hazardous waste
* under Section 7003, the Regions should apply the definition set forth in RCRA § 1004(34), 42

"USC. § 6903(34)“ EPA does not agree with counts that have intespreted that definition to
© require matapmcmchange&wchamofthcwmudeﬁuedmkcmmu purposefully .
designed to have that effect.* When assessing whether particular activities may constitute: -
“treatment” of solid waste under Section 7003, the Regions may apply the following definition,
which is based on the statutory definition of “treatment”: any method, technique, or process
objectively designed to change the physical, chemical, or biological character or composition of

| " any swolid waste so utoreudcunferformmmmbleformwuy amenablet‘orstonge.

or reduced i in volume:

' Lincoln Properties; 23 Eavtk . Rep: st 20672 -
2 State of Vermons v Staco, Inc:, 684 F. Supp: 822, 836 (D. Ve, 1988)

. 3 See: ¢.g United Stares v Otratt & Goss, 630 F. Supp: 1361, 1393-94 (D N H 1985)"
. Connecticut Coastal, 989 F.2d a2 1315-16=-

“ See United States: v. Greas Lakss Castings Corpx, i9940 S. Dist LEXIS 5145 a 13-15 WD

. chh. 1994) (citing Shell Otf Cox w. U.S. Environmantal Protsction Agency. 950 F2d 74}, 753-54 (D.C..

. Cir. 1992) and holding that the dewatering of sfiudge did ot constitute “treatment” because there was 00
intent to aiter the character of the waste); bus see United Stares v Pesses, 794 F. Supps- 151, 15T (W.D. Pa.

- 1992) (broadly mmpmgmm“umuﬂ’m&cmm ssmupumdbyreﬁummCERCLA &,
©10129))- _

~ bmbnnck

'S VAP




. S The ‘statute does not define “transportation.” However the RCRA regulauons include the
. following definition of “transportation” at 40 C.F R. § 260.10; “the movement of hazardous -

| waste by air, rail, highway, or water.” Again, although this regulatory definition refers to

o .. hazardous waste only, the Regions may apply an analogous definition when addressmg the

: ’ transportauon of solid waste. _

\
+

. When assessing whether pamcula: activities may conmm duposal" under Section
7003, the Regions should apply the definition set forth in RCRA § 1004(3), 42 US.C. § 6903(3)
.. .EPA and the majority of courts maintain that the lesking of waste satisfies that definition ** Itis
. EPA’s interpretation that the referencs to “disposal” in Séction 7003 therefore applxu to passive
conwmnauon“ and both intentional and umnsenuoml dnspoul pucuca" :

The RCRA statute and regulations contain two different sets of definitions of “solid

| " materials that are subject o regulation under Subtitle € of RCRA. [t is EPA’s position, and at
: lmmmhwmommmhmdmwdmoummmmw
definitions, govern in Section 7003 mom“ 7

*S See: &.g., Waste Industries, T34 F.2d at 16468; Acme Printing Ink Co. v. Hartford Accident
(5.D. Obio 1984); United States w Price (“Price I'), S23 F. Supp 108, 1071 (DN.J. 1981). -

“ Price I, 523 F. Suppe a8 1071; see alva; CmﬂmC’mmk%’FZdu!SM This definition -
: of&spudﬁﬁmltdecpmwm“hmmu&ﬁnmmoi“wfw&r
' permitting purposes; which requires intentionat placerent into or on any land o water: See 40C.F.R §
- " 260.10. [tis also distinct from the definition of “land disposal® for purposes of application of the Part 268.
' o landduposalm(LDRl}.wC.FRQZS&Zdeﬁm“hndd:w&rLDRsmreqmaplm
B " inor on the land: Becauss CERCLA § 101(29) incorporates by reference the definition of “disposal” in-
RCRA § 1004(3), a significant sumber of CERCLA cases bave interpreted the RCRA definition. See. ¢.g.
HRW.Systeme; Inc: w. Washingron Gas Light Co., 823 B. Supp 318, 339 (D. Md. 1993); accord Redwing:
Carriers v. Sandmdm 94 F.3d 1489 (11th Cir: 1996); Tangiewood East Homeownersv. -
I Charles-Thomas, Inc:, 349 .24 1568 1572-13 (Sth Cnr 1988); bmm: c.g..Unmd.S?aMsv CEMG
E " RealtyCo., 96F3d706(36€¢: 1996~

' United States Nonhcmm}’hmuuad and amml c« avsmcco;. 810 F.24 726,
. 7408 (&hCu’. I9¢6).qmgl-ut Rqr.Na 198 (Pare 1), MCong,Zd Sm47-49 (1933). cere '
| denied 484 US. 848 (1987 - ]

' Y Seecg. Valcn_dno! 836 E Supp at 627 (cidng 40 CFR $ Zﬁl 1 (b)(z)). Cmﬂwt Coam:l,
939?2dn 1314-l$= - _‘

waste’ and “hazardous waste.” The regulatory definitions set forth in 40 C.F.R. Part 261 identify

 Indemnity Ca., 812 F. Suppe 1498 1512 (E.D. Wis: 1992); Jores v. [nmone Corp:, 584 FSupp. 1425, 1436

e N s amt et thiog Rl n ¢ Tt
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The broadest category of RCRA waste is “solid waste” as defined in RCRA § 1004(27)
“Hazardous waste” as defined in RCRA § 1004(5) is a very large subset of statutory solid waste-
~ “Hazardous waste” as defined in40 C.F.R. §261.3 is in turn a fairly large subset of statutory
- hazardous waste, as well as a subset of “solid waste” as defined in 40 CF R § 261.2. Thus, -

when determining whether a particular material is a solid waste or hazardous waste for purposes

of Section 7003, the Region may be able to readily determine whether the material is a “solid

waste” under 40 C.F R § 261.2 and also a “hazardous waste” under 40 CF R. § 261.3. [fthe =

material meets those deﬁmnons, then the analysns is complete and the material is a “hazardous
waste."*? o :

If the material is not a regulatory solid waste and ha.zardous waste or if it would require

too much time or too many resources to determine whether it is, the Region should determine

_ whether the material is a“solid waste” under RCRA § 1004(27) or 2 “hazardous waste” under
RCRA § 1004(5), taking particular care to examine whether the materisl is excluded from the.

definition of “solid waste!"* and consulting the Office of General Counsel and relevant case law as

appropriate. If the material meets either of those definitions, then the analysis is complete and the:

material is a “solid waste” or “hazardous waste,” as appropriate; for purposes of Section 7003.

Some of the MW«bfmﬁdmem hazardous waste that can be addressed under |
Section 7003 include: (1) hazardous waste that is spilled at facilities where such waste is

generated but which are not required to be permitted under Subtitle C of RCRA and which do not

have, never had, nor were required to have; interins status undes Section 3005(¢) of RCRA;

(2) solid or hazardous waste that is spilled during transport; (3) solid or hazardous waste that is
released from TSD units; (4) hazardous constituents in or from solid waste or hazardous waste;

" (5) gasoline that has leaked from tanks at gasoline stations;*! (6) expended lead shot, spent. -
‘rounds; and target fragments located in and around shooting ranges;* (7) waste materials found at

slaughterhouses; (8) biological and chemical munitions waste; (9)meoil"andoil pit skimmings ._
. that are below marketable petroleunt grade and sent to an oil reclaimes;™ (10) medical waste; (11)

discarded material produced during pharmaceutical processes; (12) dioxin emissions from solid-
waste incinerators; (13) wastes containing radioactive materials (i.e:, radionuclides that are not -
exempt ﬁ'orn the stamtoty deﬁnmou oE“sohd wute!‘). (14) wnh the mepuon of mnenals luted

| *’wcpxgzsn(h)(zx

.« . “For exampie; m&ﬁmmot“wMWmduSmlmm speaﬁallyexchlds
. mmmMmmmemm&cNm%ﬂmD\m
‘Ehmmnoo Systmot‘theCImeAa.JJ USC. 5 1432..- .

3 Zands, 179 F. Supix 4 1262 _
T Corimecttcus Coastal, 989. F2da13 lﬁ-lT g
. B Vafmmltiﬂ' 885 F Supp: ® iSl3al4:

e et adb b
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in40 C FR. §§ 261. 4(a)( 1)-(4) (: e., matenals excluded from the statutory definition of “sohd

- waste"), the wide variety of materials that are otherwise excluded from Subtitle C regulation

under 40 C. FR §261.4;(15) driiling fluids, produced waters, and other wastes associated wuh

the exploration, development, or production of crude oil or natural gas (“Bentsen wastes’),

exempted from regulation as hazardous waste under RCRA § 3001(b)(2)(A) (16) fly ash, bottom
ash waste, slag waste, and flue gas emission control waste generated from the combustion of -

" fossil fuels, wastes from the extraction, beneficiation, and processing of ores and minerals, and

cement kiln dust waste (“Bevill wastes™), exempted from regulation as hazardous wastes under
RCRA § 3001(b)(3)(A), and (17) pdu of scrap tires:

Secnon 7003 specifies tlut“ any person’ m!udes any pase or present generator past or

'present transportes; Of past Of present owner or operator of a TSD facility.* Section 1004(15) of
_ RCRA defines “person’ as including an individual, corporation; and political subdivision of 2.
mte,uwdlumhdepumagmy mdinsmmmmityot‘tannitedSmet.

The definition of “person’” does not exclude corporate officers or employeee. With '

' respect to corporate officer liability, EPA’s position, which has been adapted by at least one
~ court, is that it is not necessary to “pierce the corpomeved" in order to find individual corporate

officer liability (i.e:, corporate officers are not immune from personal liability for corporate
activities).” Thus, a corporate officer who is either personally involved in actual company
decisions regarding the handling of solid or hazardous wastes, or in charge of and directly

responsible for a- company’s operations with the uitimate authority to control the disposal of such
* wastes, can be held individually liable under Section 7003 asneonmbmortothehmdhng, :

" storage; mumommmdmosﬂofawhdorhmdmm"

: “Thl9uﬁmdmwubdlmdlmoﬂhmlmmofm7003wPMMn-_
neghgent.oﬁmm The 1984 amendmients to RCRA clarified that the termy “any person” includes

-alty past of present gEnErator, transporter, of owner of operator of a TSD facility. Furthermore, the legislative
' msmofmmmmn“[mms]mummmmmm '

contributed ins the past or are presently contributing to the endangerment, including but not limited tor:

offmuam H.R.Rq:.Na 1133, 9sm¢:on¢.us=s.uocmaeg.si :

geu:mregndlea
11137 (Octobez 3, 1984). | - Lo ‘ .
*S NEPACCO, 810 szduus - ' 5
%I Thhmmdnﬁﬁuhdpﬁﬁmmﬂteua&wghmmgmosmm

have discussed ihis issue. See, ¢.g7, Unired Stares v. Production Placed Plastics, Inc:, 742 F. Supp. 956.

(W.D. Michx 1990); United Staces v. Conservarion Chemical Co. ofmm 733F. Supp. 1215 (N D.lnd
1989):

e
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Wuh respect to employee hablluy EPA agrees-with at least one court that has held that an
employee of a corporation can be subject to individual llabihty under Section 7003 if he or she had |

the authority to control and in fact undertook responsibility for waste disposal procedures. '’

-. However, under RCRA § 6001, 42 U.S.C. § 6961, Congress specifically excluded any federai

. employee from personal liability for any civil penalty with respect to any act or ormss:on wnhm
the scope of his or her official duties.

. Congress intended that the phrase “has conmbuted-to or is contnbdtmg to” be broadly -

construed." Section 7003 therefore imposes strict liability upon persons who have cont.nbuted or |

" are conmbuung to activities that o may prmu an endangm'netn, regardless of fault or
neghgmc&. .

EPA agrees with one circuit court that has stated that the plam meaning of“conmbutmg
ta” is “to have a share in any act or effect.”* It is not necessary for EPA to prove that the person
had control over the activities that may create an imminent and substantiat endangerment.®* For-
example, one court has held that s person contributed to the handling and disposal of pesticide~

' reiatedwmesbecausethatpmnhad(l)conuactedmthtcompanythnfomuluacomm -

grade pesticides through a process that inherently invoives the gmermon of wastes, and (2)
maintained ownership ot‘ those puucxdes throughout the proce& '

As indicated in Section 7003; a transporter is considered a  contributor to waste A
management that takes place aftes the waste has ieft the possession or control of such transporter

unless the transporter (1) was under a sole contractual arrangement arising from a published tariff

. and acceptance for carriage by common carrier by rail, and (2) has exercised due care in the
- management of such wastez In contrast ta CERCLA § 107(a)(4), 42 U.S.C. § 9607(a)4), it is
not necumformemsponcmhavemﬂysdectedthemordupow&cdny“ o

Some other aumples of “eonmbmurs" for purposu of Sec;loa 7001’ are tl;e following:

N

' ”Acmrmmgmcaummmc 870F. Supp. 1468, 1491 (ED. Wis: 1994)

.. "HR Rep:Na 1133, 9m¢::on;,z¢s.a(omz 19ur4am.snszdum: Pricel,
523 F. Supp: a8 107%: |

 See: e.g, HR: Ree Nox 1133, 98th Cong 24 Sesz. (October 3; 1984); Acen, 872 F 2d at 1377
 Acaro, 812 F.2d s 1384, quoting WM:MNWWDW)M%(I%I).

6 14 4t 1383; accard Valenaine IIF, 883 F. Smat‘lil:(ﬁndmacmhnhlemthoughhe e

' ha&mnnhmtymowudhﬂhngofﬁcmmﬂmheme}:
' @ gcero, $TZF2d e 138406 | \ -r.«-
. Valennirie L1, 885 F. Supp: st 1512... |
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| (1) an owner who t‘a.ils. to abate an.'_exiéting hazardous condition of which he or she is aware:*
*(2) a person who owned the land on which 2 facility was {ocated during the time that solid waste

leaked from the t‘acxhty," (3) a person who operated equipment during the time that solid waste

leaked from that equipment;* (4) a person who instailed equipment that later leaked:*’ (5) a

person who simply provided a receptacle for existing wastes;* (6) a generator who-sold below

. grade materials 1o a reclamation facility in order to dispose of them:*® and (7) a county that sited,

hcensed, and franchlsed a pnvately owned and operated landfifl for the disposal of mdustnal
wastes,” .

- 3 Strj 'nlnbm!' ility
anbdxtyundetSecnon‘IOO:! is strict. EPA does not need tashowneghgence orwlﬂﬁ.ll

misconduct on the part of the defendant ot respondent.™ The legislative history of the 1984
amendments to RCRA states that the “amendments clearly provide that anyone who has

" contributed or is contributing to the creation, existence; or maintemance of an imminent and.
submdendmgermentuwbjecttotheeqmubleamhomyof[thestm];mthmuregudm -
. t‘aultorneghgm - . L | .

4 lointand several liabilice -

. Congms mtended Section 7003 tabea ood:ﬁuuon md upmon of the common law of -

'public nuisance:™ Courts have recogmzed that Congress intended to impose joint and severat
- liability where the injury is indivisible.” Thus, if the defendants or respondents have caused an

indivisible harm, each may be held lmblet‘or the entire harme. EPA’s position, which has beerr-
adopted by at least one court, is that when the respondents or defendants believe that the harm is

divisibie, the'ybwdwhndmofdm#maﬁngthgdiyiﬁbﬂhyofhm_mdﬂm@egrﬂmwhich - .

* Price 1, 523 F. Supp: o 1073-74:.
“ Zands, TI9F- Suppe e 1268,
“m.. )
'.S?Id_ . . ; .
: “mmtdbtﬁmcﬁnduw:r.ﬂﬂ’un! ass(mcrr 1933}..
”ValmmﬂSSSF Supp s 1514 C
o lrmrndinm mszulsl-sz.
© ™ Acero, STZF2A 3T - -
7 H R Reg: No m;mmus«.hn umlmx

5019 1 7c A
" ™ Unired Statesw. Valcmm ("Vamamm 356 F. SuppSZT 633 (u Wya 1994) (cwﬂe

o Conxcmuonaundcd.éwF s.m.a 199

s RgpN«%lnMCm,lsSa:,us npmdbrlﬁOUS.Codqu;kAd.Nm :
' .




. &ach respondent or defendant is responsible.”

_ _ However, considering the adequacy of evidence of each responsible person’s liability,
financial ability, and contribution to the site, as well as the constraints imposed by the Region’s

limited resources, the Region should attempt to be inclusive with respect to the responsible

" persons that it pursues in its action under Section 7003. The Regions can assess a particular

. responsible person’s “contribution to the site” by considering that person’s contribution to the

conditions that may present an imminent and substantial endangerment, as well as its participation

in any previous phases of the reqmred actions.

V. ' ACTIONS AND RESTRA.INTS TEA‘I' CAN BE REQUIRED

Section 7003 gives coum the authonty to order each mponmble person “10 take such
other action as may be necessary.” “The forms of relief which are‘appropriate’ must be-

determined on a case by case basis in orde: to acmevethc remedial [and protectiveness) purposes |

contemplaed by [RCRA} e

. Courts have consmmtiy relied on the legmlanve hmoty of Sectxon 7003 to interpret the
- breadth of EPA’s authority and courts’ discretion under this sectiom:. They have concluded thas
this section was intended as & broad grant of authority to respond to situations involving a risk of -
substantial endangerment ta heaith or the environmens. Most courts have found that “Section -
7003 empowers the Court to grant the fuil range of equitable remediex . . 30 long as such relief
serves to protect public health and the environment:"™ The section’s broad grant of authority to
“take such other actions as may be necessary” includes “both short- and long-term injunctive .
relief, ranging from the construction of dikes to the adoption of certain treatment technologies,

. upgrading of disposal facilities; and removal and incineration.”™ This authority also includes the

authority to require in appropriate cases environmenti) asmsmmt. controls on future operauons
and, potentially, elmronmmlmnnom o X

A. Im::mMnm
Interim mmmmaybeappropnaeundet Smoumdepmdmgomhe urgency of the- -

. _situation.™ EPA or & court may ordes the containment, stabilization; and removal of contaminane:
_ sources. Thua,tthzgooncouﬂmuseSecﬂon?OOItoo;duumwdmeumphngo: ‘

| ”Om&Go&erFSumuMOl'. R
7 United States v pnuc'mm 638 F.24 204, 2[4(3dC|r mm e

. ™ Valentine II, 856&8@&633(mmdllmphmnhhodma£mhauyn
-Section 7003 : .

 ™HR cmmmua%-mesr %&C&:.luSmazum; :
a ”UnmdSmm\rRohumdﬁadsCa(“Rohmdewm zssuzss; 1271 (3dCu' 1993} g
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testing programs as pan ofa broader set of required actions. For example, the Region may issue
an order under Section 7003 to require mmed:ate security and cleanup action in response to
hazards that have already been identified and to conduct additional assessments of potetmal
threats. .

A few examples of interim measures that have been ordered under Section fOOJ and that

 EPA could order administratively or seek judicially include: (1) removal of drums and other .-

| _ (6) prrms:on of an altemmve ufednnhngwater supply to an unpacted arex. .

I

comageedu mmmof:mphngndm

containers;® (2) recontainment of al leaking barreis, construction of a new building and
movement of all barrels inside, and containment of all contaminated soil and storm water;™ and
(3) assessment of the integrity of tanks and impoundments on-site and performance of any i interim
Measures necessary to prevent releases. EPA and courts have also required interim measures that

: t‘omsonsntesecumyandpmennngexposure. including: (1) installation of a fencearoundthe

site: and the posting of waming signs;* (2) construction of a barrier around contamination and .
runoff control mechanisms; (3) g‘oundwa:er stabilization; (4) temporary measures that might be: . ‘
nacessary to protect wildlife from exposure;™ (5) tanponrywmmnofthc affected area; and 5

j.
B.
. mxmnmonjndﬁmmm

The legulanve Iustory of Secuon 7003’ clearly states tlmCongna mtended Section 7003
to give EPA thie authority to obtain relevant information about potential endangerments.* EPA
may also gather information under RCRA § 3007, 42 U.S.C. § 6907, or RCRA § 3013, 42 U.S.C.

~ § 6934, where those authorities apply: A few examples of investigation and assessment actions:
. that have been ordered include: (1) sampling, testing; and analysis of media to determine the.

nature and.extent of contamination;" (2) assessment of the integrity of tanks and impoundments o
on-site;* (3) evaluation of the nature and extent of any migration of hazardous wastes from the:

- site;V (4) a survey of affected receptors, studies to assess exposure, and studies of the effects on

healthandthemonmaﬂ;(&)pafomohmkmmd(ﬂp«fomof& .

Y See; 0.2, Unmd&an.:uMMSoMmRmm 484F Supp 13& 148 (ND Ind, 19801
n Uniud&amu chlc Chemicai Corp:, 439 F. Supp 370, STS-TG(B.D Ark 1930}
% See ValcumnI,SSGF Suppe w1625 d 625 .4 S
: IJId : .
MHR Rep Nox uss. 934€an.:.2d5m(l974); |
" See, e.g. Vertac 489 B Suppx 1 875-76 (mmmmmm

Vo

" Valendne lIL 38S F- Suppsa iS1c. . & s

"% United States v. Rohm and Haas Ca. (“Rolmmdlme'J.MP Suppe | 1255 1259 (ED Pz
l992),mdouoth¢rgromdr.2?3¢ 1263(3dC1r. 1993, = - .
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dlagnosnc smdy ofthe threat that hazardous wastes Ieachmg from a landfiil posed to a public
water supply o :
C  Long-Tem Cleanup W

Under Section 7003, EPA may also order or seek-a court order requiring long-term:
cleanup, including the design, construction, and impiementation of any measures necessary to
" abate the condmons that may present an enda.ngeﬂnent."

EPA or a court can zhus require extensive work undet Section 7003. For example, EPA
may seek. administratively or judicially, to require the responsible persons to: (1) identify and

evaluate potential rémedies; (2) des:gn, construct; and unplement a chosen remedy; (3) provide an
alternauve safe drinking water supply to an impacted area” including connecting affected areas to -

a mumc:pa.l water supply; (4) install or restore clay covers and containment wails over and around
certain areas of contaminated soils; (5) install and operate a wastewater treatment system as an
alternative to impoundments contaminated with historical wastes; (6) close contaminated: -

" impoundments; (7) remove all wastes from the site or facility; (8) implement a groundwater
recovery system; (9) provide access to state and federal agencies; (10) monitor the eﬁ'ectwenm
of the remedy; (11) provide samples from monitoring weils to EPA and the states for analysis;

(12) provide periodic reports to EPA;” and (13) provide resources and information that will allow
a local community to develop the capacity to monitor and enfom complmncc with an order

- |smedbyEPAoracouu:

D. mmzummﬂmn;

Slectidn 7003(a) explicitly provxda the authority to a court to restrain handling, storage, - -

treatment, transportation, and disposal that may present an endangerment. Therefore, RCRA
§ 7003 actions are particularty useful to require the responsible person to cease any ongoing: -
activity that may contribute to conditions that may present an imminent and substantiak -

endangerment. Section 7007 authorities may also be used iy appropriate circumstances to unpose _

controls on ﬁ.lture opmonsa any t‘acﬂxty or s:te; regardlm ofwhethcxt isa pemnned RCRA
t'amhty

: “Pnce!I sssnduzm : -
L P rd a213, quoﬂngﬂlCommumtNo.%lFCJl %mc@g,ms.aqsz.
. Seaid, st 214y . o :
! Vertac, 489F Suppusss-s% o ;

7 Valentine IIT, 885 F: Supp. st 15105+
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One court has ordered that “{n]o party shail move any drums, tanks; containers, cartons,
chemicals or chemical residues” at the facility.” EPA may aiso seek or impose restraints on
actions that are related to conditions that may present an imminent and substantial endangerment
such as: (1) shutting down a groundwater recovery system that is creating a threat to the
environment; (2) shutting down an incinerator that has inadequate controls; (3) terminating all '
facility operations until ail workers have been adequately trained in hazardous waste management; -
(4) installing new pollution control equipment on a treatment unit; (5) applying for and obtammg
appropriate pemuts, and (6) constructing seconda:y containment. -

To theextent apptopmtato abate conditions thatmaypm;n imminent and substanual

endangerment, EPA also may seek to accomplish environmental restoration using the broad. -
- authority of Section 7003. Congress intended this authority “to invoke nothing less than the fuil -
.equity powers of the federal courts.”® Thus, where solid or hmdmwmmay present an
 imminent and substantial endanga‘mem that consists of or includes ecosystem damage, EPA could
. obtain restoration of the environmentat damage.”™ This form of recovery could include, for '

examplq restoration ot’ wetlands affected by relm of polluuntm

Itis EPA's position that thcAgmcy m:y use Secuon 7003’ to recoves ﬁ'om responmble

‘ _penomcoasexpendedtoaddrmapotenndendangm Since Congress, in enacting the

endangerment provision of RCRA, sought to provide federal courts with fiull equity powers, the

_ equitable remedy of restitution should be svailable under Section 7003.” Therefore; pursuant to- .

common law principles of restitution, “the recovery of costs incurred by the United States

pursuant £o its activities under RCRA may be an appropriate form of relief in an action brought -

7 Midwest Solveni Recavery, 434 F. Supp. at 145 . -
% Price IF, 688 F.2d 8 214. The Senate Report on the 1984 amendments expreasly approved

'MImmdmmmmnSmmOSwaMaabmdmofmhmqw
: ordcafﬁmaﬂveeqmublerdn& -

”Atlmmmhhﬁ“ﬁcm&hﬂdmun@hmmmm |
SaComcmdonChcnucal.GBF Suppx a2 208, o ‘ .

% Ses e &. NEPACCO, 810 F.2d 88.749-50k

7 Price IT, 688 B2d st 214 (WMMWWMWMEM
cwumanhmﬁ“[r]mmwmmummhumﬂ c
ummeayfmdmbehablé'y. o : |

. .

.
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‘pursuant to RCRA Section 7003. "% While developing their cases under Section 7003, the -
Regions are encouraged to assess.on 2 case-by-case basis and to consult with the appropnate

. contact in the Office of Enforcement and Compliance Assurance (OECA) on the cost-
effectiveness and appropriateness of seeking recovery of costs. Costs that may be recoverable
include EPA staff salaries and expenses, contractor support, indirect costs,” and other expenses
: assoc:ated with mvestlgatmg the site or fac:hty

In March 1996, the Supreme Court demed recovery 1o a private party f‘or past costs'in a
case brought under RCRA § 7002, where the site no longer posed an imminent and substantial
endangerment at the time the action was brought.'®® That decision, however, does not address a

restitution action by the United States under Section 7003. Courts discussing cost recovery under - |

RCRA, including the Supretm Court in its March 1996 decision; have frequently noted the unique

© - function of the govemmeat in implementing the statutory scheme: Further, the United States’

position remains that, in appropriate cases, restitution is available under RCRA § 7002 when the -
- cowt’s 5unsd1cuon is property | mvoked under the statute: S

A mwmmumm

Costs incurred by EPA pursuant to RCRA § 7003 may be recoverable under CERCLA.
§ 107(3) The courts have generally agreed that EPA canm recover certain costs under CERCLA

. § 107(a) for actiors taken under other statutory authority as long as each of the elements of

CERCLA § 107(a) is satisfied: Costs incurred by EPA pursuant to a RCRA action may therefore
be recoverable under CERCLA § 107(a) to the extent that such costs are (1) incurred as partof a
“removal™ or “remedial” activity, as those terms are defined in CERCLA § 101,42 US.C.

§ 9601; (2) incurred in responding to a release or threat of release of 2 CERCLA hazardous

substance, as defined in CERCLA § 101; and (3) not inconsistent with the National Connngency

v

Plan (NCP) 40 C. 1= R PartJOO.""

. " Conservanon Chemicak, 619 B. Supp: at 201; accord United States v Sheil. 605 F. Supp.1074;
-1078-79 (D. Colon. 1985); Mayor of Boonton v: Drew Chemical Corp:, 621 E. Supp 663, 668-69 (DN.J. .

1985); United Stares v: Ward,; 618 ¥ Supp 384, 398-900 (D.N.C._ 198S); United States v. Hooksr-

- Chemicals and Plasttcs Corp:, 630 F. Suppx 546; 558 (W.D.N.Y. 1988)

% United States v: R W. Mayer; Inc=, 339 F.2d 1497, 1502-05 (6th Cir. 1989, cere: denied, 494 USS.
1057 (1990); United States v Hardage, 733 F..Suppx 1427, 1438 (W.D. Okls. 1989Y, aff'd, 982 F.2d 1436
(10th Cir. 1992); cere. denied sub noms Advance Chemical Co. v. United States, 510 U.S. 913 (1993).

, '”McghﬂgvKFC Westarm Inc:; 116 S.Ct. 1251 (1996x S’nalsoAgr!culmrdEwns&

Surplus Ins. Co. v- A.B.D: Tank & Pump €o, No. 95 C 3681 (N.D: [IL. Sepe. 6, 1396} mm.—.:s'pme;- B

- Bauerwv. Beazer East. Inc:, 4CV-9$-1181(I99?US. Dist: LEXIS 10970) (M.D. Px: July 28, 1997), i
MMMWMngmWofmm:ﬂuawmpruﬂdmu
Sema:?oo:m o .

1® Sew, 0.2, Rohmald}fwm ZFJd.at l214-15
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" CERCLA§ 107(a)(4)(A) permits EPA to fecover response costs incurred as part of either
-“removal” or “remedial” acncns The Regions should examine CERCLA's broad definitions of
“removal” and “remedial action” set forth in CERCLA §§ 101(23) and (24), 42 U S. C. '
' §§ 9601(23) and (24), to determine the potential scope of cost recovery.- Costs that may be
" recoverable include EPA staff salaries and expenses, contractor support, mdu'ect costs, and other '
expenses associated with investigating the site or facthty :

: In United States v. Rohmand Haas Co., the U.S. Court of Appeals for the Third Cu‘cu:t -
.- ruled that the costs of EPA’s oversight of a response action conducted by a private party cannot

be recovered under CERCLA § 107(a).'® The United States believes; however, that the: RoAm -

and Haas decision was incorrectly decided and applied an overly narrow definition of “removal”

to exclude costs of overseeing private party work. Other courts outside the Third Circuit have not -

.. followed this aspect of the Rokmt and Haas decision'™ Nonetheless, the Regom should consult
there!evantcaselawbeforepummgacostrecovuyacnom S ki

sl

VE REL]IPAVAH.ABLE o

Section 7003 al!ows EPAto “brmg suit mthc appropnne dlstnctcourl!' to seekcertaur
relief. Itﬂmaﬂomﬂwmmmadmmaommwm«onconmn
-Whendec:dmgwhethatouuma;udxadamonormanadmmcordeundeﬂemon
7003 the Reg:onshouldconaduthnfoﬂomngm .

Ifthemmumnmcuus&cﬂnyotutereqwemmwdmcmon,‘“theqwckatmyto
~ get work started will generally be to issue a unilateral administrative ordér (UAQ)." An -
: Weorducmbemednmuﬁ?&humdmam&mgmemnumm
AltunanvdmashonpmodofmmbepmwdedtonegmmAOC.- ¥

e RohndemHZZPMnlm

S See, ¢.g, Atlanttc Richfleld Cox v. American Airlines, 98 F d 566L 572 ( 10th Cir: 1996) (llablc
mhnmhdwﬁﬁ!&hmghmmﬂdmmmd&mmmmbmm):
New Yorkv. Shore Realty Corp,. 759 F.2d 1032; 1043 (24 Cir. 1985); United States v. Ekotei, 41 Eav't

" Rep. 'Cas. (BNA) 1981 (D Utak 1999); United States v: Lowe, 864 F. Supp 628, 631632 (S.D: Tex..

' 1994); California Dep't of Toxic Substances Control v: SnydesrGenerai Corpe, 876 B. Supp. 222, 224 (ED. -
- Ca.'1994) (holding that a propee construction of CERCLA allows for the recovery of costs incired ins-
mmcbmmﬂmbya&umpmam};&mﬁm&pmfrmm:m
Control v. Louisiana-Pacific Corpr, N Civ. S-89-871 LKK (E.I: Ca May 105 |994):- .

5 *“mm“mammwmuum&ummm“mum
_ endangermens” Smmmmpmmmmmmwhuhhu&
muommdnummgmdlmm .
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The Agency may also seek unmed:ate Judxcxal relief or issue 2 UAQ and seek judiciai

- enforcement of the order, if necessary. [f the responsible person is recalcitrant, the most

. expedient avenue will often be an expedited judicial enforcement action requestmg a preliminary
injunction or temporary restraining order. If the owner of the facility or site is unwilling to
provide access to the person who will be performing the work there, a judicial referral may be
needed to gain access. In such cases, the Region should consult with DOJ immediately upon
discovery of the conditions requiring immediate action. A judicial enforcement action requires.a
" referral to DOJ and the preparation and filing of appropriate pleadings in district court. This can
be accomplished expeditiously in appropriate circumstances. For a preliminary injunction or
témporary restraining order, the pleadings filed should contain a succinct statement describing
how each’ requ:remem ot‘ Secuon 7003(a) has been met. as wdl as the i mjuncnve ‘relief sought.

‘Where noncomphme is anactpated but immediate action is not required, the Region may.
issue a UAQ first and initiate judicial action only after the respondent has failed to cumply Ina
suit for enforcement of a previously issued UAO, EPA is more likely to obtain judicial review on
‘the administrative record (undes the“arbm'axy and capnaou" mndard of nmew). rather than a
ﬁ;ll heanng or trial ofthe muu: - .

'B. . Administrasive Ordery S | |
The plain language of Section 7003 gives EPA the direct authority to issue administrative

" orders without the need for civil referral. Nonethéless, early communication with DOJ can be

helpful to the Regions, particularly in situations where the respondents may not comply with an
adminjstrative order EPAdoanotmtaptetSecnonMOSurequmngEPAtoﬁIem T
administrative complaint and prov:de an opportunity for an mdemmy hearing before any
adnumsmuve law Judge prior to issuance of the order.

Inanyadnumstrmveorderusuectundet&cuonmos thcﬁndmgsot‘factshoulddambe :
theproblemsatthemorfmmyandrdmthemtomcmmreqmndtoabmcondmons:hu
maypreumwmmmuﬂmbmduﬂmgm Itis mlponmmatmeﬁndmgsoffact
support uch element of the relief sought:

To nunumn the potentnlfot couﬁmon between: mponnble persons and theAgency
\ concenungtherequ_neda@ons ordasumedundetSecuoanishouldclwlydmnbethcf
* required actionss An order may dictate discrete tasks such as installing appropriate signs,. . -
ensuring that personned handling hazardous wastes are properly trained, and removing drummed.
_wastes. When the conditions at the site or facility are not sufficiently well-defined to allow a-
precise description of the worl to be performed, the order may require specific assessment work
. and the submissior of work plans describing the steps necessary to abate the conditions. These .
plmwonbemewedbyEPA.mod:ﬂedbyﬂumpondmmmmmmthEPAcommm.-
andnnplmemeduponapprovdbyEPﬁ. ‘ _ , o

L
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" In some situations, the Regions may find it most effective to require the respondent to

_ meet site-specific performance standards rather than dictating the work to be performed. This

allows a cooperative respondent latitude to choose the methods for achieving EPA’s objective. |
For example, an order could require the respondent to prevent migration of a plume of

. contaminated groundwater within a specified time frame. This type of order should require the
' submission of work plans designed to meet the performance standard and, upon:approvai of the
work plans by EPA, incorporate the wark requirements into an order. When dectdmg whether ta

issue an order that does not specify the work to be perfonned, the Region should assess the

' sopmmcmon and technical capabthuu of the respondent and its: agems.

An order lsmed to more thnn one person may either a.mgn discrete tasks to dxﬂ'erent

' respondents or specify that all respondents are jointly responsible for performing all tasks required -

by the order: In the latter case, theordermzycxtetheruponnbduyofmhmpondmto

cooperate with the others. A decision to issue an order assigning discrete tasks may be based on

an assessment that the respondents will be unable to work cooperatively or to divide the
ruponmbtlny equxtahly Altema.uvely separate; coordmued orders msy be usued to mh person.

[n rare ctrcumsunc«. if new mfonmmon on a site and ruponable penons is 1denuﬁe¢:
subsequent orders that require the same work to be performed or actions to be taken, the Region

shouid ensure that the due dates for specific deliverables in subsequemly issued orders coincide
with those in the earlier orders. The Region should also require each mpondem to cooperate

| mthaﬂothetrespoadmudtocootdlmethqrmu

mwmummﬂﬁmwhummdmnbl&mm:hoummmmathe

" harm is indivisible and habdny is joint and severak. .

The Reg:on may negonmmAOC nf there are one or more financiaily vxable mponsxble.

.p-ersonswho are (1) wﬁlmsmundcnkcdxenqmred actions, including any necessasy controls on

future operations, and (2) willing to negotiate an AQC within & reasonable time frame: If the

- owneriopmunotapmto the AOC, a separate AOC or UAO for access may be necessary:

Theappropmnmcpmodfotmgoumonsw:ﬂdepeadonthenamreot‘theeondrtmnutme
particular site or fucility:. If the circumstances at the site or facility require immediate action,

issuing a UAQ may be less time consuming than negotiating an AOC. The Region has the-

discretion to issue 8 UAQ without engaging in negotiations for an AOC. Ontheotherhand,there
areadvmmgatoentumgmuAOCwlmhshm!dbecowd«edwhmdndmghowto
proceed: Formnpledumworkmypmeeedm:ﬁ!mdupmundddayw@enmg h

_performed in the cooperative relationship fostered by settiement. -

SR

. [ N

£

‘ mekmonmy&dnmmmamaofodmmdmmpmu When EPA issues. " |



. The Region may compel action by issuing a UAQ. If one or more of the respondents fail -

to comply with the terms of the order, EPA should prepare a referral for judicial enforcement
action to compel compliance and to collect penaities (see Section VIII below). To achieve
maximum compliance with UAOs issued by the Agency, the Regions should closely monitor
compliance with each order and take prompt action to collect penalties whenever violations
occur. :

AUAO lssued under Section 7003 should include the followmg elements: _

. mmmm-m section should set forth EPA’s authority under Secuon
. 7003 to issue the order and cite :he delegauon of this authomy to the Agency officia)
sagmng the order ' B
. M—ﬁmaﬁoﬂd m!udethefactsthatdmmuethnmhofthelegzt
" requirements for issuing an order under. Section 7003 has been met and that the actions.
ordered are necessary to pmtect heddz orthe mwonmeut. '

. g_qngm;jg_mﬂm -—Tlus section should mch.lde conchmons that each of the legal
.. requirements for a Section 7003 order has been met.’ The order should expressly conclude
that the conditions at the facility or site may present an imminent and substantiab
" endangerment. In orders issued to more than one person in cases in which the harm is
indivisible; the Region should also include 3 statement that each mpondent is jointly and
severally liable to carry out each obligation of the order and. that failure of Gne or more
respondents to comply doe not affect the obligation of any other mpondent to perfomL

. W—mmwdm;dmmammoummamm
. a schedule that includes appropriate reporting and approval requirements. - As appropriate;
- the Region may also include provisions for the following= performance standards; access; .
: quahtymumnmphng.dmwuhbﬂmmdmordpmommdothunecm
" provisions:: Thqordqrmydsomcludeoneormonmmofworkmngfonhthe

e . Qnmmm-mordeshmddmcmaammonofthcmpondmmgmw

request an-opportunity to confer with EPA regarding the facts pmemed in the order and

the terms of the order= The order should provide 2 deadline for requesting a conference;

.- whick, if possible; s.bouldpneedetheeﬁ'ecuvedateoftheordc If & conference cannos-

: behddheﬁratbee&cnwdueoftheorderushouldbehdﬁumnthcmﬁeu -
posable e .
' ¢

AL
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Notice of intent to comply - The arder should require the respondent to submit a notice
of intent to comply with the order. Thxs nonce should be due shortly after the eﬂ"ecnve

date of the order.

,gg_cs_m_mgjﬁmgd_m The order should recite that _notzce has been prowded 10 the |

affected state in accordance with RCRA § 7003(;)
E_nfg_:ggmgn; The order should set forth the pctetmal penaltm for noncnmphance

Bmman_qf_nm The order should mclude a statement of ngl-us expressly merved
by EPA. These rnay include: .

. the rights to disapprove work performed under the order to require the

respondent to correct any work dmpprovetl, a.ndto requu'o the mpondem to
perform uddmoml t&lks; )

r' aﬂstannoryandregulatorynglm.authonuamdmed:amch:dmgm
‘ ertalmngto mpondmsﬁulure to complymtht!atamsot‘theorda-

. thenghtta pafonnanyofthespeaﬁedworkoranyaddmamlworknecmaryto
protecthealthandtheenwonmem; : ‘

L

- _thenghttorecovereommcmredbyEPA.an&

- _astnanmmuoomhmmththetmoﬂheordadounotrehmthe
-~ respondent of any obhgmom under RCRAormyothuapphcahle loca.l,state,or
federallawundrephnou . _. -

mmmm-mom shouldcommapmmmn mgthatEPA
may modify or revoke the order based on information received from the respondent or -

discovered during the course of implementation of the order: Any such modification.
shouldbcmorpomedmamsedordaummedtodnmpommhefomou
- modified UAQ: Eachordaﬂwdalsopmwdefotadeummonpom This may be

accomphMbyreqmnngmcmpondmw provide EPA with & written certification that

it has satisfactorily completed ail of the work in accordance with the order, followed by

EPA review and approval and anouce&omEPAthubudonthemfommonm
avmlableto EPA; thcpmaom ofthe order havebeenswsﬁeﬁ; - ~

‘Section GOOI(b)(l) ot'R.CRA prowda EPK theamhomymeonm an adnumstnnve

o mmmonwﬂw&duddepmmagm ormmumentamypummttoRCRA

R
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enforcement authormes including Section 7003._ Section 600[(h)(2) of RCRA, 42US.C

§ 6961(b)(2), requires that. “[t]he Administrator. . . initiate an administrative enforcement action
. against such a department. . . in the same manner and under the same circumstances as an acnon
would be initiated against any dther person.”'**

LI

Secuon 600[(b)(2) of RCRA provides that no administrative order issued to a federal
department, agency, or instrumentality shall become final until such department, agency, or -
instrumentality has had the opportunity to confer with the Administrator.'® [t is EPA’s posmon
that the federal entity should first confer with an appropriate regional official prior to seeking a
conference with the Administrator, and that if, following the regional conference, the head of the:
federal entity wishes to confu- with the Adrmmsn'ator the procedures dacnbed below should

apply.

In each UAO issﬁed to a federal entity, the Region should provide explicit instructions :
' regarding the conference with the regiona official. The order should also state that in the event .
the conference with the regional official does not resolve the issue(s), the head of the affected -
federal entity will have the opportunity to confer with the Administrator pro\nded it complies with

- the following UAC prows:ons..

e Withmtendaysaﬁutheconfmmthﬂwregowoﬁaakthehudofthefederak :
entity, if it wishes to confeg with the Administratos regarding the UAO, either through an -
. exchange of letters or through a direct meeting, must file a written request addressed to- -
~the Administrator seeking an opportunity to confer with the Administrator: Unless.
conditions at the site or facility require otherwise, EPA may allow an extension of the
period for filing this requesk: The request should be served on the Administrator with a
copy to the Director, Federal Facilities Enforcement Office; and ail parties of record for
the agencies, including regional personnek: [f'the conference will occur through an:
exchange of letters, the letter requesting the conference should specifically identify the -
usme(s)muthefedunmmshaunmnmmmnocom [£ the federal entity
wishes to confer through & direct meeting, the request for & conference should also-- '
- specifically identifyy the issue(s) that the federst entity proposes to discuss with the-- :
‘Administrator; as weil as the person(s) who will represent the federal entity: In additiors;-
as part of its request for & conference eithes through an exchange of letters or a direce . -
‘meeting, the head of the federal entity should attach copies of all necessary informations :
regarding the issue(s): Failure to request a conference within the ten-day period or withiz -

N

% However, becaiise the Anti-Deficiency Act, 31 U.S.C. § 134}, makes paymeats by federak
agencies subject to sppropriation of funds by Congress, there might be unique fiunding issues that arise withs:
regard to funding of worle: Further; the Regions should inchide the following in each order to a federah. - :
.w“NMmMMMmhmmmbmummm :
;¢ 1%RCRA § 6001(bX2} coutrasts with Executivg Order 12580 on Superfind lmplementations- .
" (January 23, 1987}, Mmﬂkmmmtmmmmmmmm .
-depmuammchERCLAﬁlOé(ak o -
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| an approved éx:énsiopof that period will be. cqnsidered a waiver of the right td confer

with the Admim'strator

[f the conference is ta be conducted through a direct meetmg, the parties of record f'or the.

agencies may request to be present during the conference. This request to'dttend the
conference should likewise be in writing and served on the Director, Federal Facilities
Enforcement Office, and the parties of record for the agencies. After a determination is
made that a direct conference will occur, the Administrator will notify the head of the .

: federal entity who requeeted the conference and the | pa:hes of record for the agencies.

- Followmg the conclusion of the conferenee. a person dengnated by the Administrator will

- 'provide a written summary of the issues discussed and addressed. Copies of the writen

. . summary will be provided to the parties of record for the agencies: Within duny daysof -
the conference, the Administrator will issue a written decision with appropriate instruction -

regarding the finality of the order: This decision mouldbemdepmoftheadnnmstranve
record file if one hubemcomptled. . _

! 3. ! I [ » I - ) —
a nggnng o

. ‘As noted above; EPA may enter inta AOCs under Sectior 7003 when the Regien believes -
that a settlement can be reached without protracted negotiations and that the responsible persoa is o

. capable of performing the ordered actions within negotiated time frames. .Because Section 7003
i3 triggered only whentheeondmomatafwluyormmaypmemummentmdsubstmal

- _ endmgummpmmedmgoummgmﬂymtmpnbb

AnAOCshouldmdudcuchoftluelmtsofaUAO(mSmonVlBZabove). The ‘

Reglon may alsochoosatomchldcmanAOCpmmrdmgms

| Sﬁnmaw-ﬂnmmedpenduapmonmmcmmmmW |
" amounts for different classes of violstions (for example; one amount for failure to- '

compleuworkmhandamthenmoumforfuhnatombmrepom)c This provision:
should clearly state that penaities begin to accrue o1 the day after complete performance is
due or the date a violation occurs,. andthudnwuhesmdumbepudaam

- certaim, generally after a written demand for payment. Ses; e.g, Federal Claims Collection

Act, 31.US.C. §3711 ot seqe; Federal Claims Collection Standards, 4 C.F.R.§ 102.2; and
EPA regulmonsatwc.FR. §§13.9 and 13.11. This section should also provide for:

interest on any unpaid stipulated penalty balance:: Finally; thusecuonshoeddprowdedm. '

pamuuofmpduedp«nlnudoamtrd:mﬂnmondmofﬂnobhgmonw
perform work undes the ordes nor does it EPA ftom pursuing any remedies or-

.sa:monsthatmaybeavuhblebymsono respondent‘sﬁiluntoeompiy Toaclueve X
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compliance with all AOCs. Regions should closely monitor compham:e wnh orders and
assess stipulated penalues as appropriate.

. MMME_W — An AQC for extensive cleanup work should

include provisions for the resolution of disputes between EPA and the other partiesand to
_address the occurrence of force majeure events. '

. _ngm_qj_c_gnmbyggn — At [east one court has recently held that there is a right to

- © contribution in actions brought under Section 7003.'” This conclusion was based in part
on the principle that a right to contribution is an essential component of joint and several
liability: Therefore; respondents may seek some representation in 4n AOC regarding their

. . right to contributior:. TheReg\onsshouldbecamﬁxlnotto suggest that this right canbe '

granted or denied by EPA. Because this right arises by operation of law, an AOC issued
under Section 7003 should do no more than acknowledge any nglu to contribution that 3
respondent may hav&

' ForaddmonalgmdmcemdexmluofspenﬁclanguagcthamaybeusedmmAOC _ oo
" under 7003, the Regions may consult with the appropriate contacts in OECA’s Office of Site o
Remediation Enforcement (for facilities or sites needing cleanup work) or Office of Regulatory
Enforcement, RCRA Division (for facilities or sites necdmg restraints on future acnon)

Section 6001(b)(1) requires that any voluntary resolution or settiement of a RCRA
administrative enforcement action against a federal entity be set forth in a consent order. Where:
the potential endangerment presented allows for brief negotiations, the Region should negotiate -
an AOC with the&daaienntyusngﬂnumepmced:m thnttwouldusewuhapnvateparty

g AsnotedmSecuouV!.Bz.babow;SecuonéOOl(b)(Z)ofRCRApmdsthum
adnﬁmsmnveordumdwafadaﬂmtyshnﬂbwqmeﬁmlumlw;hmhuhadthe
opportunity to confee with the Administratosz [n EPA's view; this requirement applies to UAOs.
only. B&ammepmhﬂomchedamdmofmemumnmbemforme

' fedudmnqmmnfumﬂcmmlwnhmpmtothesenldm C

4 Anmumuonwacmorﬂamqmnngdmmpmdmwmhctahmmonormtm
~ anaction, depmdmgouthecmmstamaatthe&ahtyorute Whﬂemmgnsdxscrenontu

o Valentime IT, 856 E. Supp; ar:

_ o BmmmmanSmonT&J mmofeomllw(:nld), apnvw
hugm:maubhshpmundsevuﬂlubmtymammm .
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" also, ammmcmmsws Supp.uzon
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- issue an m;uncuon, a court may order either a spev:tﬂc acuon or a restraint ﬁ'om actmg In' .
- addition, it may use its discretion to order all or part of the relief requested or to order other rehef

that it deems appropriate.'” The plain language of Section 7003. gives courts the authonty to
issue injunctions to abate conditions that may present an imminent and substantial

y endangerment 1% The means by which a court will order specific actions or restraints on action

may include temporary- restraining orders, prelmumry injunctions, and permanent injunctions. A
temporary restraining order is a judicial order that prohibits specified activity or otherwise
maintains the szarus quo until the coust can hold a hearing on the issue. A preliminary injunction
is a judicial order requiring 8 person to take or refrain from specified action until the court can
hold a trial on the issue.- A permanent injunction is a final judicial order that is issued after a trial
on the merits and that requires a person to take or refrain from specified iction. Attachment 5
further describes these legal mechanisms. When choosing whether to seek a permanent.

. injunction, preliminary injunction;, or a temporary mtrauung order, the Regon should conwlt .

close!y with DOJ as euly as possxb!e:
D. | lmmm-' i i ,’

i

R

. InaddmontodescnbmgjudtcmlreheﬁwdableunduSecuoanf! Anachmem:s S
_ 'dumbap@qdnmwofadmmnwordnmhdmgﬂnmhbdﬂyufpmmm e

" review of Agency orders, Lhestmdan’tm&scope of judicial review ofordeu. and judicial review

-~ of sentlements. - ]

VI OTHER nzqi:mm'rsm cousmq:nntousl -

‘A.‘_' lIE -ﬁ -‘ ) IEX‘V ’
- Section 7003(:) mmmmwmmmmorw nonce

| muabegvmzome“ms:m. IfEPA and a state have entered inta a RCRA enforcement.

ammmmmmmmwmammmumumumum '
accordance with thas provisiom: Wﬂmwmmmmmw fol!owth& ,

. . guidance pro\nded mSecuonVEA.l bdow:

-~

Seeum'lﬂ&(c)reqmuﬂmmof hamdmswmprumlg anmmemm

‘ substanna.l Mnmmummdm“wmpmbwmagm«. Tt alsor .

requires that notice be posted at the sitex Although the aotice and posunsreqwremunsoi

Section 7003(c) apply ondy to sites contsining hazardous waste: the Regions msy follow the:

suggestions prowdeﬁm Sectior VILA.2 bdow w:thmpectto snuthneom sol:dwaste:

-

"s&-&mn 688 szaum-lz.aungs. Rﬁ;NalnMCon;.luS&.at& L
|10 12 5321314, cirtng HR. Corumittee Print No. 9e.u=cst mmg.ms.uzzumym

-t
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‘1. Notice to the af

The statute does not specify a time period within which notice of an administrative order.
10 a state should be given, nor a method for providing such notice. Unless the exigencies of the
" situation require otherwise, the Region should normauy prowde written notification to the

. director of the state agency having Junsdlcuon over hazardous waste matters at least one week
before the Agency issues an administrative order. Where the conditions require that notification
be given within a shorter time Erame, the Region may provide notification by telephone, fo lowed
by written confirmation, including the date and time of the telephone notification. The
adnnmstrauve order should recite that notice has been gwen to the affected siate:

W'thout mdxcanng a time frame; Sections 7003(a) requires EPA to pro\nde notice to the
affected state regarding any judicial action. When initiating a judicial action, the Region should
consult with DOJ regarding an apprapriate process for providing notice to the affected state:

. Incontrastto the not:ce requmm of Sect:on 7003(;) wh:ch are tnggued bya judxc:ak

' action or the issuance of an administrative order; Section 7003(c) of RCRA requires the ~ . -
Administrator to “provide immediate notice to the appropriate local gavernment agencies”
“[u]pon receipt of information that there is hazardous waste at any site which has presented amr-

* imminent and substantial endangerment to human health or the eavironment.” The Administratos

. must also “requu'e nouce of such endangerment to be prumpdy posted at the site where the waste- -
is Iocate¢ , . y o

. To comply w:th the ﬁm notice requ:remem in Secnon 7003((:). the Regmn may provide

written notification to the local entity responsible for emergency response (such as the local fire

~ department or hazmat team), the county and/or city heaith department;: and to the highess
official(s) in the city or other political subdivision where the facility or site is located (such as-the-.
Mayor, county eXecutive; Of county Commission), as soon as possible after EPA receives:
information that condnnonsumcﬁahtyormmmmmmdmbm -
endangerment. Enhetbd‘orconﬁuthe!legwnpmdamchnonﬁanm an Agency officiab.

- may telephone the official(s) receiving the notlee to explamwhy thenotwe:s be:ngsem and te .

angwer any qumnsthcoﬁ’ml(s)mhavu:

The Regonmay fulﬁllthc posting reqmremem ofSeeuon7003(c) by inciuding language

in the judiciak complaint or administrative order that requires the defendant or respondent to post
- notice of the cndangermemat thesm: Ifdehy is ant:c:paed. EPA may post the notice or request:
loca.l authont:ato do sox: ,

[

»*
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Under Section 7003(d) whenever a settlement it reached under Secnon 7003 and “the
Umted States or the Administrator proposes to covenant not to sue or to forbear from suit or to ,
| settle any claim” arising under Section 7003, “notice, and opportunity for a public meenng inthe -
affected area, and a reasonable opportunity to comment on the proposed settlement. priortoits
final entry shall be afforded to the public.” For model public notice language the Regions should
-refer to the August 16, 1995 memorandum from Sandra L. Connors of OECA’s Office of Site
'Remediation, entitled “Modei Notice Language for Comphance w:th Puyblic Pamczpatxon
Requu-ements of Secnon 7003(d) oi' RCRA. ,

¢

t

_'l‘-‘-'EH"_'.’ I-"l' |  R

e

. As with judicial senlemeuts undet other authormet, DOI ensures that the pubhc is able o ..
comment on judicial settiements under Section 7003. To supplement DOJ’s procedures, the . . ..uon -

o Region may, as appropriate, publish notice of the proposed settlement in the commumty section -y, -

of a newspaper ot‘genenl circulation near the t‘mhty or sitex.

BecauscanAOC umedundec SecnonTOOSmayrepmuumesetﬂemem ofa“clanm '

, arising under [Section 7003} within the meaning of Section 7003(d), the Regions should provideé
public nonceandanopponumtytocomemon each AOC. If the administrative settiement '
addmmorﬂkaRA&7003dmthekeg:onmaypuhhshnoueeofﬂ1eproposed settlement in

~ the Federal Reglsterandlormtheeomnmmtysecuonoﬁnewspape:ofgenaalc:reulanonneer ,

 the facility or site: The Reégion may publish the notice after the AOC has been signed by the . o
respondent but before it has been signed by the Regiom:. Alternatively, the Region may publish the ~ -

" notice after the AQC has been signed by doth partien: Inelthamthcagreementshouldreme . <
that ﬁnﬂmﬂonofthenulmumb]eumthcwbhcmuﬁaumreqwmsoﬁeeuom
7003(d):

' Aﬁerthedcpmouofthemﬁceommmod.lhemdmmbecomderedﬁmﬁ
- .udeuEPAmwmﬂmmeumMﬁrormﬂumﬁemm SRR
: 'Documentauouoftiwmuee;anyeonmureeaved;ﬁ?&'smpomtotheeomemsanda :
| memos:mdby&eapmnmngonﬂoﬁadﬁnﬂmngtheseﬂmslwuldbemcludedmthe
adnnmstranvereeordﬁle . _ | , "

.. ‘ Becausethestanncreqwaon!ya reuonabld’oppomnmytoeonmeatonpropose&
: »,sett!emems,meRegommmMonmmmmmthceommmod~ .
should be held oper. Unless the exigencies of the situation require otherwise; the public comment:

- period should generally be held open foe 30 days after the publication of the notice. However, .
wmwhmmmymnmbemmme@gouwdmmmmepubhc '
- involvemens: Ommmfmmmgpubhcawmmwhuemmmmonhubem
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taken would be to hoid a public meetmg as soon aﬁer the issuance of an order as one can be

. convened

o If the adrfumstraﬁve agreement addresses claims under another statute (such as CERCLA)
that has its own independent notice and comment requuements, the method of notification should

‘conform to all applicable statutory requirements. {

"3 Other : blic particioation

Although not required by RCRA, the public should be involved in activities conducted
under Section 7003 to the maximum extent possible given the exigencies of the situation. For -
Section 7003 orders that require cleanup and uniess the exigencies of the situation require -

- . otherwise, the Regions should ensure that public notice and an opportunity to comment are -

* provided (1) whenever EPA issues an order, (2) during the remedy selection process, and (3) -

upon the Agency's determination that the cleanup has beerr compieted- When the exigencies of

the situation prevent public notice and an opportunity to comment from occurring when the
Agency issues an order or before the remedy has been selected, v.he Regonl should ensuré public
involvement at the urlmt opportumty -

With respect to’ any type of order lssued under Secuou 7003; the Reglon may consnder
holding public meetings to answer any questions or address public'concems if resources are-
available for such meetings.''* As appropriate, the Regions should consider holding public:
meetings regarding sites that are located near low income or minority populations, especiaily-

where they have attracted significant public concern because of accidents or for other reasons, or

that present other conditions or issues that may gme a high lével of public interest.

[n addition, apeciallylfthefauhtyor site is located neulow income or mmomy
populations, the Region may consider developing & public participation strategy based on 7he -
. Model Plan for Public Participation developed by the Public Participation and Accountability
Subcommittee of the Nanonnl Exmronnwmd Justice Admoty Council (Novembet 1996).!12°

LN

U1t For more information sbout public involvement in RCRA matters generally, see “RCRA Public.
lnvoivement Manual.” EPA/330-R-96-007 (September: 1996)- Although this mianual refers to corrective:

- ‘action under RCRA § 3008(b; it provides useful suggestions for actions undee Section 7003: -

- 112 For additional background information on envirodmental justice; se¢ Exécutive Order No. 12898,
“Federal Actions mmWImmMWMWMPwM

and the March L7, lMWMJmCNﬂmMMMCM M. Browner, -
_ -Administrator, regardngPA mbmuamdememdwhh !289&: .

L i
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Although EPA is not legally required to complle an administrative record file for orders .
issued under Section 7003, the Regions are strongly encouraged to compile an administrative

‘record file that contains the information considered by EPA in determining whether conditions at
the site may present an imminent and substantial endangerment and the appropniate actions to

. \ -

_ abate those conditions, as weil as an arplamnon of the basis for EPA’s determinations. Uniess
. the exigencies of the situation require otherwise, the Regions are strongly encouraged to t‘ormally
.compile the administrative record file before issuing the order.'"? A carefuily compiled '

administrative record file will facilitate negotiations and conferences with the respondent, serve as -

backgroundmumddumgdwpubhcnoncundpubhccammmod,andsetveasaba.slsfor .

any Judncul review of an administrative order.

.
o

In orderto argueﬂm;udxczal review ofan adnummnveorder should belumted to the

adnmumnve record, the Agency needs to be able to support its determination that conditions at Ny

the facility or site may present an imminent and substantial endangerment and the appropriate -

actions to abate those conditions u.ung only the information conumed in the adm:mmnve
.record.!** : .

' Evidence conmned in theadnumsmmo record file may be documemuy tesumomal. or

 physical and may be obtained from a variety of sources, including those listed in Attachment 3.
- Subject to applicable law restricting the public disclosure of confidential information and-

deliberative material, the file shouid include all relevant documents and oral information (reduced.
to writing) that the Agency considered when determining whether conditions at the site may-

| prmmanmmunemandmbmalmdmgmandthnppmpmmommabatethose o

“’Tbl9u0uﬁmm&numcmthe«dcuummchmmhavcaﬂm

- mdmmmwmnthcmmmmhﬂebmumﬁe& EPAuuotlegnllyreqmred

to compile an administrative record file, mdﬁeeumofdnnmanymupmmEPA&om

- compiling the file before issuing an order under Section 7003. EPA has therefore modified its policy with-

respect (o the timing and necessity of compiling an administrative record file for a Section 7003 actions..
| "‘mwuczmmmn“mmmguﬁmamwm

submdmdmgmmdumdumumddmasmshmdoanmmmm

assessment.” EPA is ot legaily required to compile o “endangerment assessment.”

endangerment
' Nonetheless, EPA must make a determination that conditions may present an imminent and substantiak .

endangerment: The information upoa which EPA bases its determination (the administrative record). wilk -

.most likely contsin all of the documents that would be used to deveiop an endangerment assessment. This.

mmmmammmmmmmmmwfwm
uandunduSecﬂm?ﬂOl : :
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conditions. !!*

The Region should place 2 complete copy of the administrative record file in a publicly
accessible location within the regional office and another complete copy in a public building (such
as a public library) located near the facility or site. If a complete copy of the administrative record
file is availablé electronicaily, the Region should also make that version available to the public.

The adrmmstranve record file shouid be readily retrievable (i.e., have an index) and be available
for review. The administrative record file should then be augmented with a copy of the order as

- well as records on conferences, respondent’s objections, pubhc comments, and other appropriate
documents, as those decuments become available S

Each UAQ issued under Section 7003 should offer the rdbondg’nt an opportunity tc
confer concerning the appropriateness of its terms and its applicability to the respondent. If the

- _respondent requests a conference; the administrative record should be compiled and made

available for the respondent to examine: The conference will help EPA ensure that it has based its
order on accurate information and will provide the respondent with an opportunity to ask any -
questions and to raise any concerns that it may have. An opportunity to confer may also reveaf
the unwillingness of the respondent to take necessary acnon. EPA can then declde to take

* -necessary action itseif or seek Judnclal remedlu ‘

~ The conference will nonnally be heid at the regmnal office andw:ll be pmaded over by
- staff selected in accordance with regional delegations and policy. At any time after the issuance -

. of the order and particularly at the conference; EPA should be prepared to explam the basis for
the order and to promote cotnstructive discussions. The respondent should receive a reasonable
opportunity to address relevantissues. Theschedlﬂemdagmd:fottheconfermcemﬂ be leftto” . .
the d:screnon of the pmdmg oﬁaﬁ, based on thm pnnc:pleu, - '

Fo!lowmg thcconferm the prwdmg ofﬁcnl should prepare and slgn a written summary
of the conference: The summary should contain (1) a stamxtofthedna(s) and mendmof
.- any conferenice(s) heid (2) & description of the major inquiries made and views offered by the
~ respondent, and (3) & summary of EPA’s responses to the respondent: This written summary
shouid be placed in the administrative record file. Where appropnatc' and not contraindicated by
.- site conditions; the official who issued the original order may issue a written statement staying the
_ e&'ecuve date ot‘ the order pendmg complenon of the conference procua:, .

1s Fammmmmwwmmmuwam

' :mhkedeMWCFkaz.Sume. The Regions may also find it heipful to- .
consult the:“Final Guidance or Administrative Records (de Selection of CERCLA Rﬂml\ﬂlﬁ&'—'

.-(OSW'ER Directive No.98333A-l ms 1990) ,

,)7.
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[t‘the conference yields new and significant mfonmnon. EPA may modify, revoke. or stay

the order. Any modification of the order should be incorporated into a revised order which is .
. them issued to the respondent. The Region 'should place an explanation of the modification, stay,

" or revocation in the administrative record file. In the event of modification, revocation, or stay of -

R the order, the Region should address in the administrative record file any significant issue raised
by the respondent with mpect to the basis t‘or the order orits prowuons.

VIIL ENFORCEMENT OF UNILATERAL A.DM]NISTRATIVE ORDERS AND
ADM]NISTRATWE ORDERS ON CONSENT" .

When the respondem to a RCRA § 7003 admsmnveordet hamllﬁ.lﬂy v:olated or ha.s ST

" failed or fefused to comply with that order; the Agency may seek civil penalties undes Section

- 7003(b) of up to $5,500'¢ for each day in which such violation occurs or such failure to- comply G Lo
‘continues, The language of Section 7003(b) apphec to “any order of the Administrator underr- v**
subsection (a).” Therefore; this enforcement provision applies to both UAOs and AOCs issued -
under Section 7003(a): ‘Section 7003(b) further provides that an action to enforce 2 UAO or-
: AOC be brought in the appropmte United States district court. -

A penalty action may be brouglu in a complaint seelnng m enforce the underlymg order
issued under Section 7003(a) (i.e., for i injunctive relief); or in an action solely for untimelyor ~
inadequate performance (i.e:, for assessment of penaltiesk. The respondent must meet both the
quality and timeliness components of a pammlar requlrenm to be conadered in comphance wuh
thetmandcondmomoftluordu- o B e .

I Basedonconmmondpnmplesadefendmmaymuudeﬁmaoi“wﬁmentcauw’
in an action for penalties under Section: 7003 Specifically; a defendant may avoid liability for
. penalties under Section 7003(b) if the defendant demonstrates it had.“in objectively reasonable:
good fmmbehefthuuwunotrequmdtocomplyvmhﬂuadmmeorderaﬁumm .
.ssuedbymam:"' : o S - o

; Each element of Secuou1003(b) is dm:usud belowk

E “‘Sccn.l4 abuﬁ
u7 Valcndnclﬂ 885?5’%:&15[4-15 o
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EPA must first establish that the person receiving an order issued under Section 7003(a) is

2 [Wlillfilly violates, or faj ' wi der”

A respondent to an order issued under Section 7003 is liable for penaities if the respondent
either (1) “willfully” violates the order, or (2) fails or refuses to comply with it. Since liability
under Section 7003 is joint and several, this clause allows‘enforcement of an order against any
respondent who willfully violates or fails or refiises to comply with a Section 7003 order, even
though other respondents may be pert'ormmg the worlk reqmredby the order.“‘ o

EPAcanseekuptothemmnmmofSSSOOﬁomuchpasonwhodoesnotcomplywnh o

* an order for each day that a willfiil violation or failure or refusal to comply goes uncorrected. If

- all respondents to whom the orderwas issuéd have failed to comply, Sections 7003(b) penalty

claims may be brought as part of an action to enforce the uoderlying order. If one or more

respondents to the order are complying, penalty claims may be brought against each recalcitrant in

an action to enforce the order or in a “penaity only™ action. Thus, in instances where the work

required by the order has been fully performed by certain respondents, the United States may

initiate an action for penaities against those who violated the order by not participating in the: .

. performance of the work, even though a court can no longer grant the injunctive relief sought in 2
. complaint seeking to enforce the order. If however, work remains to be done under the order; 2

court can order each non-complymsrespondqtto pct‘ormwork in addition to requmng itto pay

. penalties.

Thm section pmwdes gmddmufot setthngclam for civil pemlnafor noncomphmce

with administrative orders issued under RCRA § 7003."'* The RCRA Civil Penaity Policy (RCPP |

" or the “Penalty Policy”) (October 1990} applies to actions under Subtitle C of RCRA, which

'~ include violations that carry penaities with a potential statutory maximum of $27,500 a day. The
RCRA Civil Penalty Policy does not apply directly to penaities undes Seétionr 7003(b): However,
the principles that form the basis of the Penaity Policy and the penaity calculation methodologies:

-
v .

8 See Valenane UF, 385 F. Supp: st 1511-15 (Gnding a defendant potentially responsible under-

< ‘Section 7003 even though othee defendants had setied with the United States and were cleaning up the site)s: )
| B Fammm-ma&mmﬂywm § 7003 mczacm;_-_

) :§ 106, WM&HWMCERCLAMWWM&CERCMMW

bt e o

.



_ eliminated, (4) penalties are sufficient to deter addmonal violations, and (5) compliance is

eligible, the “Policy on Compliance Incentives for Small Businesses,” 61 Fed. Reg. 27984 (June 3,

Prevention of Violations”), 60 Fed. Reg. 66706 (December 22, 199%), may apply to mitigate ' .

C order
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in that policy (for example, for multi-day pena.ltxes) genera.!ly apply to settlement of pena]txes
under Section 7003. This section will provide additionai gmdance for applying those principies in

.the context of enforcement of Secuon 7003.. . ' |

' The stated purposes of EPA's general civil penalty pohclesm and the RCPP are to ensure

that (1) civil penalties under RCRA are assessed in a fair and . consistent manner; (2) penalties are

appropriate for the gravity of the violation, (3) economic incentives for noncompliance are -~ - - !

expeditiously achieved and maintained. The Regions should seek to attain these goals when . ]
settling claims for penaities undes Section 7003(b). To the éxtent that a noncomplier is deemed | -

1996) and the Audit Policy (*Incentives for Seif-Policing: Discovery, Disclosure, Correction and

[ PO DT Y Sy

penaities sought in settluqent of nqncomphancg witls orders issued under Section 7003..

0o :
. . -
i E]

. Section 7003(b) establishes & maximum civil penalty of $5500 2 dayfor refusal or failure: '"\,
to comply with an administrative order issued under Section 7003. When settling a penalty claim ».. |

_under Section 7003(b); this amount may be reduced-according to the facts and circumstances of
_the noncompliance: Where the order is issued to more than one person, a penaity should be S
~ calculated individually for each noneompllu*, not divided among noncompliers. Application of '

these guidelines may yield different settiement amounts for dxﬁ'erem noncomphers wnth the same-

These guldelma outline 2 t'our-aep'prdcm for calculsting & penaity t'or‘ settlement

“ purposes. First, a daily penaity should be determined by evaluating the potential for harni caused.

by the noncompliance and the extent of deviation from the requirements of the order. Seoond. the
daily penaity slwuldbcuudnphedbythemmberofdnysofnoncomphm Third, if the-
noncomplier obtains an economic benefit by its noncompliance; that benefit should be calculaet
and added to the daily penalty; yielding the total penaity. Finally, 10 arrive at an adjusted totab
penaity, memMmonofmmeeadjusdbyothu&ctommMmgm
good faith, inability to pay history of violations, and willfulness or negligence on the part of the:
respondent. . The economic benefit portion ot'thepenaltyshouldbcnuugnedonly toaccountfor
lmgauon mkmddowmented mbxluytopqr. , o

A dmly pemltymuntt’orwolauonot‘an adnmstmweordcualmlaedby

detmmngthegnmyofﬂwmmomphucemththcadmsmmmdubandonm factors.

‘ d :
20 “Pohty on Civil Penalne.:. Pm (February 16, 1984) angl»“A Frmewuk t'oc Smn-Speuﬁu

Approudm to Pemlly Am Pmc (Febnmy 16, 1984}

. i
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the potential for harm resulting ﬁ-om noncomphance and the extent of deviation from the
requnrements of the order. - :

a.  Potential for ham .

For violation of an Agency order, the potential for harm category will reflect (1) the threat
to health and the environment posed by conditions at a facility or site and the effect of the
" noncompliance on those conditions, and (2) the threat ta the integrity of EPA’s enforcement ]

program. The Region should consider the factors listed in the RCPP to the extent apphcable plus
any additional factors relevant to violations of an Agency order that might not arise in the context.
of regulatory violations. After considering all relevant &ctors, the Reg:on should detemme~ g
whether the potential for harm is magor moderate, or rmnor

In evaluating the potential for harm to heaith or the environmeie, the Region should -

consider the potential seriousness of the conditions at the facility or site. Because each
* administrative order issued under Section 7003 is designed to address conditions that may present.
munmmmmdmbmmﬂmdangmm:hedveﬂmhedthmddwmoqudby
. conditions at a facility or site will almost always militate towards 2. “majos” potentiab.- :

. for harm to heaith or the environmens: .However, considerations of the effect of noncompliance-
on those conditions may undes certain circumstances militate toward 2 lower potential for harm.'*!
If the noncompliance does not aggravate, extend, or increase the potumal hazards at the faclhty
or site, a !ower potential for harm may be appropnate:

For wolanons of admunmnveordnthemmmnfaﬂureto comply aggravates the:
threat to health ortheesmrommaydsoberelm Th«et‘org some addm:mal factors to-
. constdetwouldbe: o . _

. the mmmwhchmmmphmmmeordawapmmdhmmheahhor
: the environment (for example; where the order required neutralization of highly reactive-
_wastes that threstened workers at the facility or where excessive dioxin emissions continue: -
to uummhmdmbmthcordd:mmmmﬂlcomleqmpm
has notbeenmet)cand'. s

o themmwhmhmmomphmmththeotduthrmmMndmnm

: tat. hgmmuﬂmmm%lm“hm&mnsmﬁcmﬂudm
mmmmfahm“uwMUmmddmgsham In re Everwood Treatmens Co., RCRA.
Appeal No 95-1, stip ops. a2 24 (Eavt't App: B Septentber 27, 1996 In particulsr, the Environmental.
Awmmmummoumm&macummmm majos” -
' potential for harm even in the absence of any actual harm to health or the eaviroament: /d. s£ 17-2F.
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medm, (for example where the order required removal of a waste. p:]e to address su:ﬁce
soil contammauon and noncompha.nce may have resulted na threat to groundwater),

o ' i, ﬁm to the gn.fg[ggmgm program -
_ Harm to EPA’s enforcement prognm posed by wolanon of an Agency’order is somewhat

distinct from harm to the RCRA regulatory program posed by violation of specific regulatory -
requirements. For example; operating without a permit and failure to manifest shipments of

-hazardous waste are violations that potentially undermine the preventative goals of RCRA's
régulatory program:. On the other hand; failure to promptly and compietely comply with an

“Agency order may impose additional enforcement burdens on EPA and additional response :
" burdens on other respondents to the order and may undermine EPA’s ability to obtain compliance.

" with future orders: Therefore, the Region should conadet the fol!owmg factors in addmon to . .

i,

- thosesetfonhmtheRCP!'- -

. . dwerslonofgwmaumomurmﬂnng&omthcneedwenfommeadmmmve s
order; and. _ _ . : S
. mymmsedburdmoucomplymgmpondmbaudonthcmmphu’sfaﬂmm
‘ coordinate and participate in the work (for example; any difficuity the complying ‘

r«pondmmmmﬁnmngthework orobumng.thee:pamoto conduct the . o
work without the noncompher’ s paruc:pauonk

Imdenuﬂmgthemanofdemnon &omthereqmrunemsofan adm:msu'anve order, the
. Region should evaluate whethes the deviation is major, moderate; or minos. For violations of an- -
- Agency order, thememofdmmoncouapomoﬁthopeaahyslmldreﬂec:bothth& .

. noncomplies’s general circumstances and the noncomplier’s site-specific behavior. Thus, the
smetypeofmncomphmmayﬁnmuughcmlmdnnﬁmmdependmgont‘actor:. .
that might affect the noncomplier’s behavios at the sitez: The RCPP sets forth somie of the factors

- that may be relevank: Wumgmmhmmgmmmmm .
‘ mngnommmuwsmofmmmm&mmmmm
L penaltycalculm . _

: Smmwﬁaonmwnsdummmmofdmon&omm
‘requuememsofmAgencyorder . o S
s themmofmmmphm(&c,whahaﬂnworkmmdeqwdypufomedornot -
. performed at all); andw . . . . -
Coe mamunnmofmywmkdmwpuﬁm ;=.

L
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¢.  Denaity assessment matrix

The Regions should consult the following ‘matrix to determine an appropriate daily
penalty.'* The matrix is based on a maximum penalty amount of $5,500 and provides broad .
" flexibility in determining an appropriate penaify. ‘The Regions should note that with a maximum
~ penalty of 35,500 a day, there is less room to accommodate differences between noncompliers by -
placing a higher prenuum on the most egregious instances of noncompliance than there is when
the stamtory maximum is $27,500 a day. Therefore, in determining the proper penaity amount,
the Region should be aware that chstmcuons made under Secuon 7003 wiil likely be more subtle

Extent of deviation
Potential for . - .
o MAJOR: $5,500-SL100 | $4.400-5825 | $3.300-. 5605 -
| MODERATE § 52,420-5440 . | $1,760-5275 | $1,100- 5165
Mm'rort:. "sseo-sna% s330-5110 - | st10

_ A mqofmmﬂforhmtohwﬂ;mamommdwmﬁmem
could include (1) actual harm to heaith or the enviroament, (2) continued or increased exposure; .
~or(3) continued threat ot' fire or explosion. A “major” extent of deviation would generally

" A “moderate” potenual for harm to heaith, the environment; or the enforcement progrant.
could include continued or aggmmed threat to heaith or the environmens where thereisno

. immediate threat of exposure; fire; or explosiom A “moderatel” extent of deviation would involve |

~ partial noncomphance,workofpootqudny ora pmot‘umvdyormumdydelaye&
compliance: A .

- A “minos” pdtenﬁalﬂnr ham;_to health,the enwonmeut,ortluedorcemmt prom

- would be rare at a facility or site thag may present an imminent and substantial endangerment: .

However, where noncompliance has lirtle effect on site conditions, the potentia for harm could be -
-minor, depending on the magnitude of harm to the enforcement programe For instanice; failure to- -

subrmit interioy reports may present & “minos” potential foc harm if final deadlines are met. -

Sunﬂarly, a nmot‘mofdmuonuughtuwolvemuedmmdudlmuonhe madequate :

' 'nNoncomphmwh mmmammcbmlmym 1991u mbjeatm -

. a maximuns civil penalty of $5,000: The matrix is based on & maximum penaity of $3,500 Fos- |
noncompliance on of before January 30; 1997, the per mmmmummw
reduced by tei percent. Where noacompliance occurs before and after Jamary 30, 1997, thee. .

] Mommm;huﬂahﬂmhmﬁpadqfumpmdmmdfahmmmwh
‘ twoﬁgumtogether - o ;

b b
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complétioﬁ oftask; ancﬂ]a:y to the pnmary fequirements of the brFieit
3 pen iday violas

, The daily penaity amount should be multiplied by the number ot‘ days of noncomphance
Absent extraordinary circumstances, penaltles for v:olanons of orders issued under Section 7003 .
- should not be capped, but should instead be assessed for the entire period of the violation. W‘nen

a respondent fails to perform work under an administratiye order. the. wolauon will generaﬂy '
become more serious as time passes. .

When settling claum for 2 nmltx-dgy wolat:on. the Reglon should detemune whether the
violation has continued for more than one day, the length of the violation, and whethera
muin-day penalty is appropriate. - Penalties should be calculated beginning on the day after work i is
. to commence of, for non-work activities, the day after the first missed deliverable is due. The

‘penod of noncompliance for work that is inadequately performed should be calculated from the -
work due date under the order or the date that the inadequate work was performed.. The penalty;:” -

period should end once the deficiency has been corrected. The t'ollowmg are addmonal issues that“* wo g

' may arise mthecomextofwolanonsofan Agenqrorder

o Ifall mpondentato anorderstop worl:. dnpmodofmneomphmshodd run fromthe :
 last day that activities were performed under the ordes or, for reporting requirements, from the
day following the deadline for the first missed deliverable: The noncompliance period ends either -
- when one or more noncompliers demonstrate compliance with the order or when the work .
‘ requxred by the original order is completed unda' the terms of that ordet o a subsequent order or
: Whena reepondaudropsoutofacomlmg,mmdmegmupwma to perf‘orm /
‘thework.thepenodofnomomphmshmﬂdbegnonthedayfoﬂowmgthedﬂeoﬂhe '
noncomplier’s clear, objective indication of intent not to comply further: If the noncomplier had
agreed to paymnqmamﬁmmmepmodofmmmplmshouldbegmon the-
date of the missed payment: For purposes of the penaity calculation; the period:of noncompliance. -
ends when (1) the mqncomphumcmhmmth the order; (2) the work required by the- ‘
order is completed by other respondents; or (3) if EPA initiates action under another statutory =~
. authority to complete the work; when EPA completes the work required by the order: -

. & Economic benefit of noncomplisnce: isnce o
, 'Eiheim@mﬁeiom;mmmnﬁcbawﬁebyiunoncompliame,t!mbeneﬁtsl_muld-_

+ . be calculated and added ta the daily penaity: To ensure that noncompliers do not save money or .

gain & competitive advantage by failing to comply with an Agency drder; the Region should noe -
settle for a penaity amount lesa than the economic benefit of noncompliance uniess (1) it is

 unlikely; based on the facts of the particulas case aga whole; that EPA will be able ta recover the:
: .-ecommcbmﬁtmhugaﬁomor(zlthe lusadommed;mbnhtyto pay thetotaL
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proposed penalty When assessing economic benefit of noncomphance in cases that mvolve
multiple parties, the. Regmns are encouraged to consult with headquarters.

The Region may take into account a noncomplier’s good faith efforts to comply, degree of
willfulness in violating an order, history of noncompliance with Agency orders or other
requirements, and inability to pay the full amount of the penaity. The first three of these
adjustments do not apply to the economic benefit portion of the penalty. Some elements of these
adjustment factors, such as levet of sophistication or technical expertise, s:za, and inability to pay, g r
may be pamculaﬂy apphcabla to small busmm ,‘ _

: Aﬂofthead;umausmcumulme;dm:s,morethanonemayapplymanygmncmr
Two caveats apply:_ (I) where the initial penalty calculation is adjusted downward, the Region
should ensure that the noncomplier ends up iy a less favorable position than any respondent that
did comply with the order; and (2) where the initial penalty calculation is ad;ustetl upward, the’
total penaity cannot exceed $5,500 for each day in which suchvtolmon occurs or such failure to

' comply continues. . , o

e st ”EI" ﬁ"

‘The Region may consider adjusting the penalty downward if there is evidence that the- -
noncomplier made good faith efforts to comply with the order: For violation of an administrative-
order, an adjusunent for good faithy may also include consideration of the noncomphn’s size;
capabﬂmes. and levet of sophistication; degree of contribution or culpabﬂmr and any attunpts to-

pmmpmmdmmmmmmmm -

: Mthwghwﬂlﬂmmumttmmpmeqmtefota@mofmadmmmme B
order; a higher penalty may be appropriate for a willful violatiom: Factors relevant to this inquiry: - -
include the amount of controk the noncomplier had over how quickly the viclation was remedied;- -

".the noncomplier’s involvement with the site; levet of knowledge, and technical expertise; and

whether compliance was delayed by factors that were not ru.sonably fomeuble and that were:

out of the conu-oi of thenoncompw ‘ '

[n assmngwhuhzn lustoryofnoueompkmceshouldbe apphedto dmapenaky '

amount, the Region may consider (1) noncompliance with the order in question or s pattern of
' noncompllme with othet order!; (2) noucomphancfewlth thcreqmmems of RCRA or state:




-ite-"

, hazardous waste law, and (3) any pattern of dlsregard of the requlremems contamed in RCRA ,
L feguiatlons or other statutes. : ‘ .

iv. Lmhmm.o.n.a!

In addmon to considering the factors set t'orth in the RCPP, the Reg:uon may consider -
whether payment of the full amount of the penalty wouid jeopardize further activities in
connection WIth theorder. |

T w chg:umgggfmgn

‘ Other factors may apply to a specific ordet or respondeat that may lead the Regionto
make additional adjustments in the calculated penaity: For example; in some cases the Region.

]

‘should congider the risks associated with proceedmg to trial on the penaity claimx. Another umque? )
factor may be the respondent’s ab:hty and commitment to perform an appropnne supplemental R ’,

i.-".? -

 environmental pm]ect.‘” RN o
| 6. ~ Penalties for muitiple mpg‘ ndm

, Penalnunmybesought&omaﬂofthcmponduﬂswhofultocomplymthmorder KX
issued under Section 7003.. Since each respondent is separately responsible for its owrr
~ compliance, each respondent that willfully violates or fails or refuses to comply wlt.h the order
. may besub;ecttotheﬁxllunountofup to $§ SOOaday formhwolauom ‘ ‘

o Thepéndwmmﬂﬁﬂdbecleﬁiydmedmthcmﬁle Justifications for
penaity calculations, including adjustments, should be clearly explained with references to the-

. circumstances of the specific respondent. If the Region determines that 8 particular case requires -
deviation from these guidelines, this decision should be documented clearty and the jusnﬁcauor.l‘

.{\

*_for developing the aitérnate penaity should be clearly stated.. The Region shauld complete 2.

' _wodcsheetthatexplaxnund]umﬂathepemltycdmlaedmhghtofthepmculufactsofthe
. case. Amahmémawwkaheetfordoam«mngpmﬂtycﬂwlmom = ,

3

'”me&mmmwphmﬂmwmﬂpmmhhmwmmc immm _

WEPA Supplmnl Enviroamenta Prqects Poliy” (May B, 1995
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Delegations, Consultations, and_ m

The t‘ollowmg summary i$ accurate as of the date of thxs gmdance and all authonues
described below are subject to change.

. The autharity to settle or exercise the Agency’s concusrence in the settiement of civil -
judicial enforcement actions under RCRA has been delegated by the Administrator to the
" Assistant Administrator for Enforcement and Compliance Assurance (AA-OECA) (Delegation
8-10-C). For judicial settiements that invoive the use of Section 7003 outside the cieanup context’
(for example; to impose controls on future operations at a facility), this authority was redeiegated -
to the Regional Counsels with a requirement for consuitation with the Office of Regulatory
* Enforcement (ORE) if (1) the settiement deviates from applicable penalty policia or does not
recover the full economic benefit of noncompliance; or (2) the case raises issues of national -
ificance. For judicial settlements involving cleznup, this authority was redelegated to the -
' Reg:oml Administrators (RAs) with 2 requirement for consultation with the Director of the
Regional Support Division, Office of Site Remediation Enforcement (OSRE) if the settlement.
' sngmﬁcamly deviaes from wntten Agency pohcy or breal:s new ground inan unportam sensitive
arex. - _ .

" The authority to makedammomthatapmwhrmtymypmananmnm
and substantial endangerment, to issue unilateral administrative orders (UAQs), and to issue

+ - administrative orders om consent (AQCs) has been delegated to the Regionak Administrators. .

‘However, these delegations of authority (Delegations 3-22-A, 8-22-B, and 8-22-C) may be
subject to consultation or concurrence with the appropriate division of OECA, as expiained:
below. First, OECA’s Federal Facilities Enforcement Office retains aconsultanon roleinail
actions in which a federal ageucytsadefenda:uormpondem ,

Second, fortheuseofSecuonTOOS for cleanup work. the Rzgsons must consult with

osmsomeﬁmmaoamndhymnegoum&cuonmowm(mmwm N

" has been satisfied by ait Regions) and on all UAOs issued under Sections 7003 alone: In addition,

. for administrative orders which significantly deviate from writtesr Agency policy or which brealc.

newgroundmanmpomtmuvemthekegonsmcommmebmor ofOSR.E.‘

 Third, the use of Secuou7003‘ outs:de the cleanup context is subject to consultation with' -

~ or concurrence by the Office ot'Regulnory Enforcement. RCRA Enforcement Dmaoax
(ORE-RED}u follow : :

B '“Mmof&AMAMquECA’:CmAMmS«ﬂmo&‘I'

- Certais Cvil Judicial ndt Admigistrasive Enforcement Actions,” Steves A. Herman (Tuly 8, 1994

R Oﬁeeoi&fammmhmmdeMMnCwﬁlmm
'AMSmRMmMCm SmA.Hm(M:yleS)s '
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. consultation with oR_E-RED at the mmanon of the action (t‘or example, ﬁlmg of
C complamts or appeals), , :
. concurrence of ORE-RED in- dlsposmve Imganon proceedmgs (for example when |
pleadmgs are ﬁled or hearings or trials are held); a.nd L
e consultauon wuh ORE-RED during the settlement process (for example, when negouaung

| -the terms of an adnummauve order on consent or consent decree). 3

The amhonty to refer requem for emergenq temporary restmmng orders to the:
Depmmm of Justice has been delegated by the Administrator ta the RAS and the AA-QECA..

The RAs must notify the AA-OECA when exercising this authority (Delegation 8-10-D). The
authority to refer any other matter to be brought under Section 7003 to the Department of Justice
for civil judicial action has been delegated by the Administrator to the RAs and the AA-QOECA

.. (Delegation 8-10-A). TheAA-OECAmstnoufytheappropm Reglonal Admlmsmtor before
, exmmgﬂnsauthontr . L .
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Enfam?rom SmO’Kn&(Ncml 199-& S

O VA 2

TN




Lk -

ATTACHMENT 2

This table docs not provide an exhaustive fist or descnpllon of every statutoty mﬂhoniy that may Be &vmlable lo EPA lo

address endangerments, hazards, releases, etc Rather it summarizes sngml‘ cant aspects of severa uuthonhes that ate s imilar to .

status but no longer do

for appropriste relief | '

RCRA § 7003.
‘ General Purpose Triggering Activity Matlerisls Covered Pertond cmtui : nespom Auhruy . Additonnl Notes -
| RCRA Abate conditions that. Handling, storage, Any solid waste as Any person (including sny | Comimence 4 civil setion
] §7003(my - may present an trestment, ' defined in RCRA mumm« to testrain from
o imminent and transportation, or "1 § 1004(27), inctoding | transporter, owner, or hendling, storage, .. .
substantial disposal of solid or - | petroleum, or operator) who has trestment, ortftion
endangerment (o henllh hazardous waste that hazardots wasie as contributed or is - | ot dispossl, ortotake |
or the environmen may present an defined in RCRA contributing to W other necessary actioh | <
: imminent and § 1004(5) triggering activ o
substantial S f&eoduidhn.n&n 1
endangerment \ T :., | stsningan
- : 0] advinitrative didet,
L necessary to protect
e | bl hehlth Ild the _
. .. . . " - L . o M“"‘
RCRA Require comrective | Release of hazmdous -~ | Hazaidous waste gs EPA muptw i lnclude &sﬂe - mmm
_ §3008(h) action or other response | waste inlo the . | defined in RCRA the owner of operstor of | ordér to require .. .. -
: | measureatany environment froi 4 - | § 1004(5) the facility . corrective sctioh,, - -
unpermitted treatmient, | facility covered by L . - suspind OF revoke
storage, or disposal - RCRA § 3008(h) EPA interpreis to interint Stakis
| recitity that has or cover hazerdous ‘atthoriztion, b Hdire
should have had interim constituents | othet necessary response
status, and some ' ' measure '
facifities that had interim T -
Commence 4 civil dction




W by - -

Triggering Activily

Matetials Covered

Respostse Authority

General Porpose Addillonsl Notes
RCRA Réquire monitoring, | Presence or release of | Hazardous waste as Cutrerit owner of opetsior | Issué an administrative | Legisimive history -
~ §3013. - | resting, analysis, and hazardous waste that - | definedin RCRA  ~ | .. | ordertorequire indicates that the - -
- “reporting at hazardous | may presenta ] §1004(5) Most recent prévios . monitoring, lestin, . | standard for subsishtlsl
waste treatment, storage, [ substantial hazard o owner or operator who analysis, srid reposting | kazand is lower than the
or disposal facility or | y | could be expected to know R standatd for kmminent
site to address : sbout the presence snd ' and substantial
substantial hazard to " | potential relense of the ' elul'ligulnenl
“human health or the hazardous wasté, but only
environment if the curreitt owner or ’ "’BPAN‘!M
* | operstor could not be Ammuhg.
, expededtol:m ‘ nlysls.ompoﬂing.lt
intay order the owner ot
. | bperstor to reimbunse it
\ o ... |foritscosts.
RCRA | Require corrective Actoal relesse of . Petroleuri as defined Opemororanwsf ‘| lasue an sdrinististive | Qwnerioperstoris .
§ 9003(h) - | action'with respect to petroleum from an in RCRA § 9001(%) ) order or commence s - | lisbie for the costs of .
any release of petroleun | UST - S mdnmo‘l*m(lsﬂ\‘ civil action torequire - | EPA'S enforcement
" from an underground T vée on 1178784 ot broupght | corrective action - { action_
storage tank (UST) into wee afer teat date, the SR
) owner of the UST - '
| ththé base o B 3T W4
-use before 1178784 bal
mpuuuum. -
the owner of the UST
immedisiely before thé

| discontinastion of s vse
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. Genera! Purpose Triggering Activity Materials Covered Persons Covired " Resporise Authority | - Additlousl Notes '
CFRCUA . | Respond 1o actual or Actua] or substantial - | Hazardous substance | Current owners or Perfornt or reguire EPA caiv seek -
- §104(3) | substantial threat of threatof relesse of . | asdefinedin opersiofs, owners Of ‘temovat or remedial - | reimbursement of
R release of hazardous - hazardous substance CERCLA § 101{14), | operstors ot time of action or any dther fesponse costs muler
substance - o o including hazardous | disposal, genmlots.lnd tesponte thedsure CERCLA § 107
: - Actuaf or substantial . | waste under RCRA transporters tonsistent withthe . ' .
Respond to actualor | threst of release of . . | § 3000, buttot o ' Nstional Contitigency
substantial threat of poltutant or petrolesm Plan R
release of pollutant or contaminand which e - o . .
- | contaminant which may | may present an Pollitint of - .
present an imminent and | imminent and . contaminant 8 i .
substantial danger to- | substantiai denger | defitted in CERCLA - ‘
public heakth or welfare | - - § 10(33), but not
. . ot ,mg i » e K N T N RPN S PP
- CERCLA | Abate imminent and Actus! or threstened . | Huzardoos stibstanee cmun ownets ui Comnenoe d eivil a:(lon EPA tisks & claim
- §106(n) | substantial telease of hazardous us defined in Co: opetdas.owuendf | tp obtain such reliefss mﬂse"mdm
- ‘endangerment to public | substance that may CERCLA § 103{14), | operstorsmttimeof - . | may benecssaryto | Substance Superfund if -
- | health or welare or the | present an imminent Including hazardouns disposal, geneutois. ind tblte the dmger or | e PRPs believe that
W& environmenl and substantis! , waste inder RCRA ' | transporters o | they sre not lisble ot
' ' endangerment § 3001, but not o | that EPA mubmry
S petroleum 'l'&eﬂherkﬂon !ﬂe‘- snd capticious :
N Bisvingan - -
1 sceninistratioe eded, 16 | EPA can diek
protect public heatth snd reimbursement of
welrnu sndthe - résporise costs ondet:
CERCLA § 107

énvironment - ..
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- Generat Porpase

Maierials Covered

Response Awikority .

. Triggering Activity " Persons Covered Additional Notes
CWA Ensure removal of a Dischatge or Oif as defined in tnctudes owners and -~ | Perform or direct actions
§ 311(c) discharge, and substantial threat of ~ | CWA § 314(a)(1)or- | operstors - to remove the discharge
- mitigation or prevention | discharge of oil or ‘hazardous substance o | or to mitigate of prevent -
: of a substantial threst of | hazardous substance as defined in CWA & " | the threst of a disclmge
a discharge, of oil or 8 ' 1§ 8311(ax14) i .
hazardous substance & s Renme ﬁl!. -
- ‘| necessary, destroy d -
, , | discharging vessel
- CWA Require action fo abate | Actial of threstened Oll st definedin 1 Inclodes owners sind c«nmeneeidvﬂmlon
§310(e) - | an imminent and dischugeonqnhble CWA §31i(a)ijor ~ | operatrs = | to secure tiny reliel
- substanfial threat to quantity of oil or | hazerdous substance |- fiecessary to shate Ihe
public health or welfare | hazardous substnnce 5 defined in CWA | endangerment -1
T .| that may presentan’ § 31 m)14) TR
| imiminentead . | T&emodn&ldhn,
substantial threst_ Such s issiing an ,
B sdministrative order, &
necessary o protect
’- public health and
: o SRt welfaee -~
. . Y S AP LT ST URSR " T
- CWA - Ahatemmmentand Pollution source that is | Poltuiion source or & Anypummshgor Comﬂmwviimhn 'Welmc;rpem S
§ 504 substantial presenting sn imminent | combirtation of “- | contributing to lhe | to restraiti sy pErson - | metins thé livelihood of
endangerment to the and substantial - sources’ : poliution tiusing otmtrltmlhlg ‘such persons :
" Y health or welfare of ] endangermient o ' S to the pollution to stop : o
persons : _ the discharge of .
_ | poitutents or to taks -
i | other heeemry u:ﬂod
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~ Genersl Purpose Triggering Activity | Miterials Covered . Persons Covered Response Authorily - . Additiona! Notes
Shwa Abate conditions that Contaminant that is Contaminani as Includes persons causing | Take sction, such as EPA may act if the
§ 1431 may present an. present in, or likely to | defined in SDWA ‘or contributing to the issiting an dminlsmlwe sppropriste state dnd
imminent and enter, a public water § 1401(6) endangermen - order, necessiry 1o local authorities have -
stbstantial systen or underground protect human healili, | ot scted to rotect
endangerment (o the drinking water source, or commencing 4 civil | humen helllh
| health of persons snd that may present o |- | mction for appropriste
imminent end b relief :
substantial :
© CAA Abate imminent and Emission of sl Pollmhn solrce of Any person catiting of - Commnee [] eivll H:ﬂbn E"A my Ism - f
1. 8§303 | substantial | poliutants thet is combinstion of - | conributing to the {o restrain sny person | administistive ordet it
: | endangerment to public | presenting an imminent | sources (inchading .| pollution | caising or initisting a givil action
health or welfare or the | and substairtial moving sources) - to the poliution from | is not practicable to
- environment endanperment T + | vmitiing alr poitutsints to | sssore prompt-
- ‘ - | stop the emission or to . | protection
' ukeblher neomty ‘
ction )
- hiswe i whhm -
' " | ordet necestary to
- | protect public mnlm
welfsreorthe .
A environment







" ATTACHMENT 3

This attachment describes possible sources of evidence related 1o the three basic legal
requirements for initiating an action under RCRA § 7003. Possible sources of evidence that
conditions may present an imminent and substantial endangerment mglude the following:

. _l inVestigatine records of EPA and other federal, state, and loeal agenn:es (such as-

inspection reports, sampling and analytical data and related chain of custody and quality |

control/quality assurance decumentnnon. phntogmptm, and statements by t‘acnml and
expen witnesses);.

. documents submmed. generatéd, or xssued pursuant to RCRA (sueh as responses {0
.. RCRA § 3007 information requests, comprehenave monitoring evaluations (CME3), -
. Exposure Information Reports, biennial reports, facility assessments (RFAs); facility
‘investigations (RFIs}, corrective measures studies (CMS:), and admxmstnnve and
judicial orders and supporting documennnon). :

« documgm submmed, genMorusMpmummCERCEA(mhsmponmts
- - CERCLA § 104(e) information requests, CERCLA § 103 notifications of reportable
quantities, preliminary assessments (PAs), site investigations (S[s), Hazard Ranking
System (HRS) documentanoa. and remedial investigation/feasibility smdm (RIFSs));

-+ documents submned. genereted. or :nsued pmuanttoanypthu-enmnmental statute;

- . repons by or consultations with epidemiologists, tn:neofom medical doctors; and

Occupational Safety and Health Administration (OSHA) and other heaith and safety
inspectors rega:dmgpotennalh\nnmheel& effects of site eondmom; .

. reports by or consaltations with public beaith offcials; local doctors: OSHA and other-

hmmmmwmmmmwmhmwm
eﬁ'ectsofsuecondxm R . , .

.. repombyoteonsuinuomwm:bomm.bmlommneologm;theUs Fuha.n&
' . WildlifrService; natural resource trustees undet CERCLA, state and local goverriment:
agencies; and environmental groups rega:dmg the actual and pouennal effects of siter
condmonsonplannandwxldhfe: . .

« statemenubypeoplewhohvcotwoﬂ:mthemoftﬂcmm

. _informanon(mhnmkdatzouspemﬁccmmm)gmhﬂedhyﬂﬁdmng
. nﬂemahngandotheteﬁ‘orur. L :
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_ P0351ble sources of evidence thata potentla.l endangerment stems from the handling,
storage, treatment, transportation, ot dlsposal of any solid or hazardous waste include the
following:
. [nveseigative records of EPA and other t'ederal. state; and locai agencies (such as "
- inspection reports, sampling and analytical data and related chain of custody and quality
control/quality assurance documentation, photographs, statements by factuaj and expert
* witnesses, statements and interview reports with current and past facility employees,
- managers, etc., and reeords of leads or eomp!amts by cmzens), : :

TR commumcanons with persons mpoumble under. RCRA § 7003 (such as records of
. conferencee oe telephone calls. and wntten commm;canons),

 - : documents submmed, generated. onssuedpmsuantto RCRA (suchas RCRA § 3010(3)
' notifications, Part A or Part B permit applications, responses to RCRA § 3007

information requests, CMEs, Exposure Information Reports, biennial reports, waste -
- manifests, RFAs, REI:.CMS:, andadmmsmve and Jud:.cmloders and supporting
documentauon),. o

. doeuments submnted. genemed. or issued pursuant to CERCI.A (such as CERCLA
. § 103 notifications of reportable quantities, résponses to CERCI.A § 104 mformauon
requests, PAs. Sls, and HRS documentation);

e documents submme:t. genemed, or wsued pursuant to any'other environmental statute;

| . doeumentsmgmdmgthemeoefaethtymbmmedwormmnmnedbyomerfedem state,
2 ﬁorlocalagmu(anhuosmmspeeuonmpommdheamgs,mdmpummtof .
- Energy orDemmoiTmnspomonpesmtx. licenses or proceedmgs); =

- 'mﬁmﬁmmﬁb}ﬁ?ﬁ&mhdme!opmﬂofngﬂmommdmmm
_' _Cougresr. ' ,

. Posnbhmofmdmtbaa petsonhas contributed otweonmbunng to the

_ handlmg,wmmmotdaspomofanysohdorhmdomwmmamy'
‘presemanmmmanﬁmbmnndendangermentmcludethefouomg: ' :

. responsesbmfomanonteqmusuedpunumeCRAﬂOO? CERCLA§104(¢).
~ orany otherappheablcmmy amhonty; ‘

- ‘statements of m(mhasemployeu andnetghbon).,

L 3
- busmm reeords (suelus eonuaets. invoices, receipts, mamfeets. andshxppmg
' -doeuments):e R




_ federal, state, and local waste management bermits: inspection reports, and ocherl

ported;

1

documents related to the site and facilities from which the wastes were trans

deeds and leases; and

-on-site identification of the person’s m. |
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-ATTACHMENT 4

| . sl

Listed below are some policy and guidance documents that may assist the Regions in
determining whether conditions may present an imminent and substantiai endangermer.t under
RCRA § 7003. Most of the documents were issued to facilitate the exercise of statutory
authorities other than Section 7003. The recommendations contained in many of the documents

therefore do not apply to endangerment determinations under Section 7003. For example, some -

of these documents address quantification of risk, which is not required by Section 7003. These
documents may pevertheless: be helpful and are therefore lxsted below: -

. “Rxsk Assessment Guidance for Superfund, Volume I: Human Heahh Evaluauon
‘Manual,” wluch consists of the followmg~ '

» - “Part A. Intenm an.l" (OSWER Du'eetwe No 9285 7-023 December 1989),

»  “PartB: Development of Risk-Based Prelmuna.ry Remedxanon Goals” (OSWER '

.+ Directive No. 9285.7-013 December 1991); and

. “PartC: Risk Evaluation of Remedial Altemauv (OSwéR Directive No.
9285.7-01C, December 1991); '

- “Supplemental Gmdanee to Risk Assessmenx Guidance for Superfund. Ca[culatmg the
- Concentration Tern, Volumel Number 1” (OSWER Duecnve No. 9285.7-08[ May
1992); oA | .
-;_ “Rlsk Assessment Gmdanee for Supe:ﬁ.md, Volume II: Envuonmental Evajuanon .
‘ » (OSWER Di’:eetwe No. 9285 1-0LP¢, Mmh 1989)* o
. “Endangerment Assessment Gmdanee" (OSWER Dlrecuve No. 9850 0-1, November
: 1985).
. “Endangermem Assessment Handbook" (OSWER Dlrecuve No 9850.1, November
S 1988) - ‘
e “Guidance for Rkabarﬁetenianon (US. Envnronmentall’mtecuon'Ageney, Science -

_Policy Council, February 1995 (attached to Carol Browner's memorandum dated March. .

- 21,1995 onBPARxskCharactenzauonProgram)'

Te “Policy for R.:sk Charaetenzat:on at the U. S. Envu'onmental Protecnon Ageney” (March

1995) (attached to Carol Browner's memorandum dated Mareh 21, 1995 on EPA Rxsk
. Charactenzanon Progmm), : :

——— e




——

e ———

T ——ee .

* “Health ang Safety Audit Guxde!mes' SA.RA Txtle I, Secnon 126"

-2.‘

“Framework for Ecofog:ca.l Risk Assessment" (EPA/630-R "92-001, February 1992).

. “RCRA Ground-Water Momtonng Techm'cal Enforcerrient.Guidan_ce' Document”
| (EPA/530-SW-86-055 Septemberl986) o L

. ‘RCRA Grou.nd ~Water

Momtonng Draﬁ 'I‘echmcal Gmdance (EPA/530-R-93-OOI ,
November 1992);  and

(EPA/540-G-89-010,

December 1989).
g
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I. ©  JUDICIAL RELIEF AVAILABLE UNDER SECTION 7003
'A  Ispssofluctions
" There are three types of injunctions that a court may issue in a 7003 case:. temp:
© restraining orders, preliminary injunctions, and permanent injunctions. [n considering
appropriate injunctive relief, Regions should consult closety with DOJ.

Lo Tempomary restining gm'

A tempomy mmnmgordu(T‘RO) is anordcrusuedbyajudgethatprohlbm
acuwtyormmnmmthemnquounnlthecomtcanhmthemermofthzm Ane-

. atemporary ban on dumping tailings containing hazardous wastes into a lake until the ¢:
" hold a hearing on the issue:: Unlike 2 preliminary or permanent injunction, a TRO may

_ without an adversary hearing and lasts only until such a hearing can be held, a maximur

days. [f necessary, aTROmaybcustwdmthomnoucetothsadvmpaﬂr TROs are
issued only to prevent immediate, m'epmble injury that would occur before the Judge c
hearing oa aprelumnaxy u:uuncuon.

When askmg a court to exercise its discretion to issue 2 TRO) the United States-

. required to comply with the provision of Rule 65(c) of the Federal Rules of Civil Proce:

which requires a private party seeking a TRO to give! seclmty"tomdemmfytheparty

- _aTROfordamagamcmredxfwmngﬂxﬂym

A preliminary injunction is aiso  judicial order requiring & person to take or refrair .
. specified action. A preliminary injunction is issued before a final judgment on the merits:- -

usually is in effect only until a trial on the merits caix be heid- An example is postponin:

‘bum at an incinerator that is.alleged to pose an imminent and substantial endangermens= . -

trial can be held on the issue of whethez the incinerator can be operated safely. A prelic -
mjuncnonmnybeunnecm:ywamaicanbeheldbeforethgthrmmdharmm .

Therelsahe:ghmdsmdudbrjwmdmonbefouﬂmmtsofﬂncmu ,
‘heard and courts may thus merge the preliminary injunction hearing with a hearing on tt
* of the case.t TheUmtedSmamtbaeforeseekaprehmmmjmmnundeSm
when it wishes to protect the environment or the public from threatened irreparable inju:

! See Rule 65(a)1) of the Federal Rules of Civil Procedures.

i T
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preserve the court’s ability to rendet a meaningful decision on the merits. A prehmmaty
{injunction:can preserve the court’s ability to render a meaningful decision either by maintaining -
" the status quo until the court may grant full relief after a hearing, or by returmng the parties to the
status that exlsted before thc dlspule arose. ,

3.-‘ E . . .l . .- |

- A permanent injunction is a judicial order that requires a person to take or refrain from
spectﬁed action. For example, a court order requiring a facility to shut down an incinérator until
it has obtained the necessary permits is a permanent injunction. A permanent injunction does not
necessarily last indefinitely (i.e., it may just be for one discrete action that is not continuing in

_ 'nature); it is “permanent” because it embodies the court’s ulnmdecmononthe matter -
followmg a full trial of the cases. - ,

i

. IncasaofenmnmemalhmtheUmtedShtawﬂloﬁenwmwseekapermanent .....
o "mjumnou.parucularlywhenmmmonﬁmacuousmmludcdmtherehefsoughc Thes .

. govemment may seek both preliminary and permanent injunctions (or 8 TRO, a preliminary, and
‘-apammemmjmon)toadd:mmesamemdangmentwhenthegencyofthesxmauour
dxctam;mmedmeacuon&omthecommlongmmhefualsoamm L :

L JUD[CIAL R.EVIEW Ol-' ADMINISTRATWE ORDERS

A I.Luumlahﬂmmf.ﬂmsnfnmm
| Itis EPA's position that a comtcannot review the vahdxty ofan admmmnve order

issued under Sectiott 7003 until the United States goes to court to enforce the order. Althoughs -

- RCRA does not expressly barsmh“pre-enfomememmwi’orothumuaddrmtheumms of

~ judicial review of orders issued under Section 7003, general principles of administrative lave- -
-preclude pre-enforcement review: Atleastoueeomhnfomdthndmprocusu satisfied by an.
Aopportumtymconfumthﬂnwmmzmtymchaﬂmehablﬁtydmmgamdlm
enforcement action This ruling is consistent with CERCLA cases decided before the October -
1986 amendment of CERCLA, which added the Section 113(h) bar on pre-enforcement review:
In mostofmmeulyCERCtAmthecomdmedpmmewbefommebc

- .wasmadeaplimt..

Rupondemmymseducpmcess mmtojumfy pre-enforcemm:ewew, arguing tha&
itis unfamomposeanorde:wnhom pmv:dmga.fomaladjudwmryhmmg: Atlea.stone

.,,

2 UnmdS:an.:r Vdm 856 F. Supp. 621, pﬂ (o Wyor. 1994)5: _
3 Sa Solﬂmcm Iut.\r. US EPA,812F.2d 383, 386!11 (8& Cir. 1987) (cases c:ted).

.ouni .
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court has rejécted this argument.* To maximize the chances of simcessﬁxlly défending a Sectxon

7003 order against this type of challengc, EPA should maintain a comprehensive administrative
record file and provide respondents with an opportunity to consult with the Agency regarding the

~ applicability, validity, and terms of the order.- Courts in the context of RCRA § 7003 and under

other similar statutes have found that due process i3 served by the avmlab:hty of a sufficient
cause defense : \

B._ Standard aod § { Review of Adminisrative Ord
RCRA does not contain an express statutory standard for judicial review of
administrative orders. Under these circumstances, general principles of administrative-[aw apply:
As outlined below, review of agency decisions regarding endangerment determinations and
~ remedy selection generally is on the administrative record and courts will overturn an agency.
order only if it is deemed “arbitrary and capricious” The arbitrary and capricious standard gives
‘administrative agencies broad discretion in deciding how to administer the law.* [n addition,

| ,'coummﬁgmaaﬁyexammewhetherpmpcpmcedmmfouoweﬁ.mdmndsoaddm
'dueproemconcm :

y . Section 706 of theAdminisu'ative Procedure Act (APA), which pmvides for review of '
agency actions, including agency orders; generally limits review of agency action to review of:
the administrative record compiled by the agency.’ To help avoid review of Agency decisior

' based on information beyond that contained in the administrative record, Regions should ensure
that administrative record supporting their Section 7003 orders is complete and demonstrates that
the Agency considered all relevant factors: In addition, the Region should ensure that there is no-
basis for arespondenttn argue that the Agency failed to follow proper procedures or that it -
engaged in improper behavior or acted in bad faith. [fthe record is mndequate, courts may

. remand :he decision back to EPA« o

Under APA §706ncomt’srev:ewofﬁnalagewyacnom wtn!ooktowhethenhos&
actions were“arbnmand-cammm unless Congress has provided another standard of .
review: thntheEPAabtml.mcnfomealawﬂﬂ(nonarbtm)EPAordcr the court

must enforce it.”™® Although there do not appeas to be any cases that address the standard of court-

review ofordmmndtmde:Se:uon':’Oos‘ mearblmandcapmmusstmdardbasbeen

* See Valentine; $56 F. Supp at 627: See also Amoco Oil Co: v. United Statés, No. 96 N 1037

. (ﬁ Colo. Marcir2& 1997) (denymg plmfoment review of an order issued undes RCR.A§ 3008(!1)). -

. ’Sa Campv PithIUS 13% l42(l9?3)' CItimnmPrucmOvaakr Voipe, 40% -
US 407, 414-417 (1971 See also United States v. chﬁbmcom“ ZSEnv'tRep.Ca-.(BNA)
1231, l233(WD.WlSI£l9“](RCRA§ 30130!!!‘!}- e S

s Unmd&'rmv Otmt&Ga:r,MF 24429 433-34 (IstC:r.. IM)(CERC!'.A § lOGcm):

e bema b
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| applied to review of 2 RCRA § 3013 order.” This supports application of the arbitrary and

Capnmous standard to EPA decisions embodied in Section 7003 orders as well. Further, this case

- law is consistent with general principles of administrative law which support the application of .
the “a:bmary and capricious” standard to dectsmns wuhm the particular expertise of the Agency.

Fmally. courts may cons:der whether EPA has aﬁ'orded the reSpondem(s) due process, as

required By the Constitution. Due process does not necessarily mandate an evidentiary hcanng

prior to issuance or enforcement of the order. Rather, the requirement is flexible and requires
that respondents have an opportunity to comment on the evidence “at a meaningful time, in a
meaningful manner.”* Although there does not appear to be a clear standard for how much.
process is enough, the Regions should at a minimum ensure that the respondent has the-
opportunity to comment on the ordu and to confe: with the Agency regardmg comphance with

. ._ theordaer

2 .S'cafabmm,. ZSER.C'It l233§. ¢

% Mathews v: Eldridge; 424 U.8. 119, 333 (1976); Wswuus.ymwwmgCam. 679

.F Supp: s-a') 864 (S D. Ind: m‘n (cmdon omitted)s:




WORKSHEET CON;TAlNING SITE-SPECIFIC INFORMATION
IS ENFORCEMENT CONFIDENTIAL - DO NOT RELEASE

ATTACHMENT 6 ‘ .

WORKSHEET FOR DOCUMENTATION OF PENALTY CLAIMS

Date of calculation:
Site name and location= - . - - - L
- - Case name:

* Enforcement team members and telephone numbers: |

Step 1: Assign Daily f'ehiltyAmaént';_ S

List harm classification_________and list the extent of deviation classificationr
. List dollar amount of penaity selected from appropriate cell in matrix §.

. Describe potential for harm to healthror the environmens:-

[ J

.Des‘:crib'e'. harmsto the e;ﬁrccmmﬁogrq'am;

:‘-N.'li*-‘
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WORKSHEET CONTAINING SITE-SPECIFIC INFORMATION
1S ENFORCEMENT CONFIDENTIAL ~ DO NOT RELEASE

Describe the extent and type of work performed and/or not performed:

Describe the quality of the work performed: A .

Describe the tib'ulfnus of work:"

: Daily pﬁnilt'y a_mot'n'l;- s 1‘

Step 2. Calcnlah Penaltiu for Multi-Day Viohﬂon ~
‘ (date) to

i Penod of mmou;phmexs
noncomplianceis__ L

' .
.2:
v | K

(date). Number of daysof

. T




WORKSHEET CONTAINING SITE-SPECIFIC INFORMATION
[S ENFORCEMENT CONFIDENTIAL -~ DO NOT RELEASE -

/

ii. Daily penalty amount (from Step 1)$_ x Number of days of noncompliance

= Penalties for muiti-day violations = §

Step J; Determine Economic Benefit of Noﬁcomﬁﬁance'

L bt AL £

~ Economic benefit of noncompliance = §. _
Step 4:— Apply'Ad]utment Factors: |
i. Good faith efforts toEomply-’- reduction of §, | . of percent reduced ‘

| i ‘Déﬁfeeof.ﬁiﬂﬂx!nﬁaordﬁ_ﬁﬁﬁ@ehimdfi _ or percent increased: :
bstfieation=” S -
. S -
. =3-



v. Other unique factors - redmtion"of $ _ orpercent reduced:- . ', ot increase of

' WORKSHEET CONTAINING SITE-SPECIFIC INFORMATION :
IS ENFORCEMENT CONFIDENTIAL - DO NOT RELEASE R

itf. History of noncompliance - increase.of § - or percent increased . ~
- Justification:
A Inabdxtytopay reducuonofs orpemmredwed' S Lot -

+ . . . : :
- -
. s .
N .

5

1

-

) __or percent increased:

B
.;)_

| Total reductiomor increase based on adjustinent factors -S (or totul perunt if

not initially caleuiated as dollay amount = %) [t may be necessary to break out the -
reduction or increase to the gravity portion of the penaity claim $ _ and the economic
benefit portion of the penaity claim $- if the strength of the litigation case differs for-

' each portion of the clainv. The justification should state clearly whether the concerneis for the: -
©_gravity pomonortheeeouomcpomonorbod:_Adjumm may be specified as percenmgu of
thepemlnu formulu-daywolanonsandthencalqnmdasdouarm ‘

- -4
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